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र्ोटः यस जनषलमा समावेश गररएका लेखहरूमा व्यक्त पवचार, िारणा तथा ननष्कर्षहरू सम्बन्धित लेखकका 
ननजी पवचार हुन्। ती पवचारहरूले सम्पादक, प्रकाशन सधमनत तथा पवशेर् अदालत बार एशोशसएशनको 
आधिकाररक दृनिकोण वा मतलाइष प्रनतननधित्व गदैनन्।  

  



 

 

 

 

  



 

प्रकाशकीय 

नेपालको संपविानले पवधिको शासन, स्वतधर धयायपाशलका र प्रभावकारी धयाय सम्पादनलाइष 
लोकतान्धरक शासन व्यवस्थाको आिारस्तम्भका रूपमा स्थापपत गरेको छ। धयाय प्रशासनलाइष 
समयसापेक्ष, धछटोछररतो र पवशशिीकृत बनाउन संपविानले ननयधमत अदालतका अनतररक्त पवशेर् 
प्रकृनतका पववादहरूको ननरूपण गनष पवशशिीकृत अदालतको पररकल्पना गरेको छ। सोही 
संवैिाननक ममषअनुरूप स्थापपत पवशेर् अदालतले भ्रिाचार तथा सम्पत्ति शुद्धीकरणजस्ता 
पववादहरूको कारवाही र पकनारा गदै आइरहेको छ। 

धयाय प्रशासनको प्रभावकाररता अदालतको एकल प्रयास वा कायषसम्पादनबाट मार सनुनश्चित 
हुुँ दैन। धयायालय, कानून व्यवसायी, अनुसधिान तथा अशभयोजन ननकाय र सेवाग्राहीबीचको 
समन्धवत प्रयासबाट मार धयायप्रनतको जनपवश्वास सुदृढ हुन सक्दछ। यही यथाथषलाइष आत्मसात् 
गदै, पवशेर् अदालतमा पियाशील कानून व्यवसायीहरूको साझा र पेसागत संस्थाका रूपमा 
पवशेर् अदालत बार एशोशसएशनको स्थापना भएको हो। स्थापनाकालदेखख नै यस एशोशसएशनले 
बार र बेधचबीचको सुमिुर सम्बधि प्रवद्धषन, धयाधयक सुिार, कानून व्यवसायीको पेसागत दक्षता 
अशभवृद्धद्ध तथा सेवाग्राहीमैरी धयाय प्रशासन ननमाषणमा अथषपूणष भूधमका ननवाषह गदै आएको छ। 

समयको गनतसुँगै कानूनको पवकास, धयाधयक द्धचधतनको पवस्तार र समसामधयक कानूनी 
मुद्दाहरूमा गम्भीर प्राद्धिक बहसको आवश्यकता आज झन् बढ्दै गएको छ। ननरधतरको कानूनी 
अध्ययन, अनुसधिान र बौद्धद्धक पवमशषमार्ष त मार धयाय प्रणालीलाइष थप प्रभावकारी, उिरदायी 
र अनुमानयोग्य बनाउन सपकधछ भने्न दृढ पवश्वासका साथ पवशेर् अदालत बार एशोशसएशनले 
आफ्नो पहहलो आधिकाररक जनषल “पवशेर् बार जनषल” प्रकाशन गनष पाउुँ दा हामी अत्यधत 
गौरवान्धवत छाौँ। 

यस जनषललाइष कानून, धयाय, सशुासन, भ्रिाचार ननयधरण, सम्पत्ति शुद्धीकरण, संवैिाननक 
व्यवस्था, धयाधयक अभ्यास तथा समसामधयक कानूनी पवर्यहरूमा केखधित खोजमूलक लेख, 
पवशे्लर्णात्मक आलेख र पवचारहरूको साझा मञ्चका रूपमा प्रस्तुत गररएको छ। यस प्रकाशनले 
कानून व्यवसायी, धयायािीश, अनुसधिानकताष, प्राद्धिक वगष, कानूनका पवद्याथी लगायत धयाय 
के्षरसुँग सम्बद्ध सम्पूणष सरोकारवालाहरूका लानग एउटा प्रामाश्चणक र उपयोगी सधदभष सामग्रीको 
रूपमा काम गनेछ भने्न हाम्रो पवश्वास छ। 

यस एेनतहाशसक प्रकाशनलाइष साकार पानष उत्कृि अनुसधिानमूलक लेखहरू उपलब्ि गराउनु हुने 
सम्पूणष पवद्वान् लेखकहरू, सम्पादन कायषमा अहोरार खट्ने सम्पादकीय टोली, मागषदशषन प्रदान 
गनुषहुने सल्लाहकारज्यूहरू, वररष्ठ अधिवक्ताज्यूहरू, सम्पूणष कानून व्यवसायी धमरहरू तथा प्रत्यक्ष 



 

वा अप्रत्यक्ष रूपमा सहयोग पुर्‍याउनुहुने सम्पूणष महानुभावहरूप्रनत पवशेर् अदालत बार 
एशोशसएशनको प्रकाशन सधमनत हार्दिक कृतिता िापन गदषछ। 

“पवशेर् बार जनषल” को यस प्रथम अंकले कानूनी अध्ययन, अनुसधिान र धयाधयक बहसको 
के्षरमा नयाुँ  आयाम थपे्नछ भने्न अपेक्षासहहत सम्पूणष पाठकवगषमा हार्दिक शुभेच्छा व्यक्त गदषछाौँ। 
आगामी अंकहरूलाइष अझ पररष्कृत बनाउन यहाुँ हरूको रचनात्मक सल्लाह र सुझावको अपेक्षा 
समेत गरेका छाौँ। 

 
अमििक्ता डा. शसशर्ाथ िरासिर्ी 

संयोजक, प्रकाशन तथा सम्पादन सधमनत 
पवशेर् अदालत बार एशोशसएशन 
 

  



 

िम्पादकीय 

सुशासन, पारदर्शिता र पवधिको शासन कुनै पनन लोकतान्धरक राज्य व्यवस्थाका मूल आिार 
हुन्। नेपालको सधदभषमा भ्रिाचार, सम्पत्ति शुद्धीकरण र राज्यपवरुद्धका अधय गम्भीर प्रकृनतका 
अपरािहरूको ननरूपण गने पवशशिीकृत अशभभारा पवशेर् अदालतलाइष सनु्म्पएको छ। तर, 
धयायको प्रभावकाररता केवल इजलासको रै्सलामा मार सीधमत हुुँदैन; यसका लानग कानून 
व्यवसायी, अनुसधिानदाता र समग्र धयाधयक के्षरको ननरधतर अध्ययन, अनुसधिान र खबरदारी 
आवश्यक पदषछ। 

वकालत केवल बहस गने कला मार होइन, यो ननरधतरको प्राद्धिक अभ्यास पनन हो। पवशेर् 
अदालतमा हुने बहस पैरवीलाइष तथ्य, प्रमाण र पवधिशास्रीय माधयताका आिारमा थप िाररलो 
बनाउनुपने ट््कारो आवश्यकता हामीले महसुस गदै आएका द्धथयाौँ। कानूनका धछिहरूको 
पवशे्लर्ण गनष, नजीरहरूको सही व्याख्या गनष र कानूनी शसद्धाधतहरूलाइष समसामधयक सधदभषमा 
कसी लगाउन एउटा साझा बौद्धद्धक मञ्चको कमी लामो समयदेखख ख््पकरहेको द्धथयो। यही 
शूधयतालाइष द्धचनष र कानूनी साक्षरता तथा अनुसधिानलाइष बढावा ददन पवशेर् अदालत बार 
एशोशसएशनको प्रयास रुपमा “पवशेर् बार जनषल”को यो प्रथम अंक प्रकाशन भएको छ। 

एउटा जनषल प्रकाशन गनुष प्रापवधिक रूपमा लेखहरू जम्मा गनुष मार होइन रहेछ; यो त धयाय र 
कानूनका के्षरमा उब्जजएका पवचार, तकष  र पवमशषहरूको एउटा जीवधत सुँगालो तयार पाने यारा 
पनन हो। यस अंकमा हामीले भ्रिाचार ननवारणका चुनौती, सम्पत्ति शुद्धीकरणको बढ्दो पवश्वव्यापी 
र स्थानीय जोखखम, सावषजननक खररदका जहटलतादेखख शलएर धयाधयक अभ्यासका व्यावहाररक 
अप्ठ्याराहरूसम्मका पवर्यलाइष समेट्ने प्रयास गरेका छाौँ। धयायािीश ज्युहरु, अग्रज 
कानूनपवद्हरूको खाररएको अनुभवदेखख युवा कानून व्यवसायीहरूको अनुसधिानात्मक लेखलाइष 
समावेश गने प्रयास गररएको छ।  

पहहलो पाइला सिौँ चुनौतीपूणष तर उत्तिकै उत्साहजनक हुधछ। हामीलाइष पवश्वास गरी आफ्ना 
अमूल्य पवचार र अनुसधिानमूलक लेख उपलब्ि गराउने पवद्वान् लेखकहरूप्रनत हामी हृदयदेखख नै 
आभारी छाौँ। प्रकाशनको यो सोचलाइष मूतषरूप ददन अहोरार खट्ने बार कायषसधमनतका पदाधिकारी 
तथा सदस्यज्युहरु, सल्लाहकारज्यूहरू तथा प्रकाशन सधमनतप्रनत हामी पवशेर् कृतिता व्यक्त 
गदषछाौँ। 



 

अधत्यमा पहहलो प्रयास भएकोले यस अंकमा केही कमीकमजोरीहरू पक्कै रहेका हुन सक्छन्। 
आगामी ददनमा जनषललाइष थप पररस्कृत, अनुसधिानमुखी बनाउन यहाुँ हरूको रचनात्मक 
सुझावको प्रतीक्षा रहनेछ। िधयवाद। 

अमििक्ता रक्षाराि हररजर्,  

िम्पादक, विशेष बार जर्नल 

 

 

  



 

  

  



 

रे्पाल एशोसिएशर्को अध्यक्षको िन्तव्य  
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भाग १ 

रे्पाली भाषाका लेखहरु 





विशेष अदालत र बार एशोसिएशर्को स्थापर्ा 
 

 
 

     अमििक्ता चडुािर्ी पौडेल• 
 

नेपालको संपविानको िारा १२७ बमोशजम ननयधमत अदालत अधतगषन मुख्यता शजल्ला अदालत, 
उच्च अदालत र सवाेच्च अदालत गरर तीन तहको अदालती व्यवस्था रहह आएको छ। सो बाहेक 
संपविानको िारा १५२ ले ननयधमत अदालत बाहेक पवशशनिकृत अदालत गठन गनष सपकने 
संवैिाननक व्यवस्था गरेको देखखधछ। जस अधतगषत खास पकशसम र प्रकृनतका पववादहरु (मुद्दा)को 
कारबाही र पकनारा गनष संिीय कानून बमोशजम पवशशनिकृत अदालत, धयाधयक ननकाय वा 
धयायािीकरण गठन गनष सपकने व्यवस्था छ। यस पकशसमको व्यवस्था २००४ सालको संपविानको 
िारा ५१ समेतमा भएको देखखधछ। यहह व्यवस्थाअधतगषत पवशेर् अदालतको गठन भएको छ। 
पवशेर् अदालतको स्थापना पूवष हाल पवशेर् अदालतबाट देखखने मुद्दाहरू उच्च अदालतको 
तोपकएको बेधचहरूबाट हेने गररधथ्यो। यसरी पुनरावेदन अदालतको तोपकएको बेधचहरूबाट मुद्दा 
हेररिदा िेरै लामो समय लाग्ने र धछटो छररतो धयाय प्रदान गनुषपने पवर्य भएकोले धछटो छररतो 
धयाय प्रदान गने उदे्दश्यका साथ भ्रिाचारसुँग सम्बन्धित पवर्यको साथै पवशेर् प्रकृनतका मुद्दा हेने 
गरी उल्लेखखत संवैिाननक व्यवस्था बमोशजम धमनत २०५९।०३।०५ गतेमा राजपरमा सूचना 
प्रकाशन भइष धमनत २०५९ भाि ६ गते पवशेर् अदालतको गठन भइष सञ्चालनमा रहेको छ। 

शुरुशुरुमा भ्रिाचार एवं पवशेर् प्रकृनतका मुद्दा हेने गरी स्थापपत पवशेर् अदालतले हाल भ्रिाचार र 
सम्पत्ति शुद्धद्धकरण एेनअधतगषतका मुद्दा हेने गदषछ। पव.स. २०५९ सालमा पवशेर् अदालतको 
स्थापना भएपनन लामो समयसम्म यस अदालतको बार एशोशसएशनको स्थापना हुन सकेको 
द्धथएन। अदालतमा समस्याहरूको व्यवस्थापन, मुद्दाको पक्षहरूलाइष पने असशजलोको व्यवस्थापन 
र बार एशोशसएशनसुँगको सम्पकष को लानग कुनै संयधर नहुुँदा ननदनानुददन समस्या पदै गएको 
महसुश अदालत प्रशासनले समेत गरररहेको अवस्था द्धथयो। मुद्दाको पवर्यवस्तुदेखख ससिगो 
धयाधयक प्रपियामा देखखएको समस्याको छलर्लको लानग पवशेर् अदालतमा बहस पैरवीको 
लानग उपस्स्थत हुने कानून व्यवसायीहरूमध्येबाट अदालत प्रशासनले ननश्चित गरेको केही कानून 
व्यवसायीसुँग कहहलेकाहीँ सामाधय छलर्लसम्म हुने गथ्याे। बार र बेधच बीचको समधवयबाट 
कायष गदाष मुद्दा र्च्याैट एवमं समग्र धयाय व्यवस्थामा सहयोग हुने कुरालाइष मध्यनजर गरी अदालत 
प्रशासनबाट समेत बेलाबेलामा नेपाल बार एशोशसएशनलाइष बार एशोशसएशन स्थापनाको लानग 

 
• ्ा. अधिवक्ता चु्ामणी पौ्ेल पवशेर् अदालत बार एशोशसयशनको संस्थापक अध्यक्ष हुनुहुधछ। 
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अनुरोि भइरहेकै द्धथयो। तथापप बार एशोशसएशनको गठन हुन सकेको द्धथएन। नेपाल बार 
एशोशसएशनको धमनत २०७५ चैरमा भएको ननवाषचन पिात गदठत केधिीय कायषसधमनतसुँग काननू 
व्यवसायीहरूले अनुरोि गरेपश् चात् पवशेर् अदालतमा बार गठन गने उदे्दश्यले नेपाल बार 
एशोशसएशनको बैठकबाट कायषसधमनतका उपाध्यक्ष वररष्ठ अधिवक्ता इषश्वरी प्रसाद भट्टराइषजीको 
अध्यक्षतामा ५ सदस्यीय सधमनत गठन गरी सोही सधमनतले पवशभन्न के्षरका कानून 
व्यवसायीहरूसुँग सल्लाह छलर्ल गरी ननश्चित मापदण् ननिाषरण गरी सोही मापदण्का 
आिारमा ननवेदनसमेत माग गरी बार एशोशसएशनको गठन गने गरी कायषसधमनतमा प्रनतवेदन पेश 
गरी सोही प्रनतवेदनको आिारमा नेपाल बार एशोशसएशनको धमनत २०७८।०६।०१ गतेको 
बैठकको ननणषयअनुसार अधिवक्ता चु्ामश्चण पौ्ेलको संयोजकत्वमा १३ सदस्यीय सधमनत गठन 
गरी ६ (छ) महहनाशभर सािारण सभा गरी नयाुँ  कायषसधमनत गठन गने कायाषदेशसहहत 
औपचाररक रुपमा पवशेर् अदालतमा पवशेर् अदालत बार एशोशसएशन गठन गररएको द्धथयो। 
यसरी गदठत कायषसधमनतले नेपाल बार एशोशसएशनको कायाषदेश एवं पविानबमोशजम आफ्नो 
शजम्मेवारी ननवाषह गदै धमनत २०७८।१२।१५ गते मंगलबार पवशेर् अदालत बार एशोशसएशनको 
प्रथम सािारण सभा सम्पन्न गरी अधिवक्ता चु्ामुनन पौ्ेलको अध्यक्षतामा १३ सदस्यीय 
कायषसधमनत गठन भयो। उक्त कायषसधमनतले नेपाल बारको पविानको पररिीशभर रही पवधिको 
शासन, धयायपाशलकाको स्वतधरता, अधिकारको संरक्षणमा समर्पित रही ननरधतर कायष गदै 
अदालतशभरका पवकृनत, पवसंगनत  पबरुद्ध पहरेदारी गदै सेवाग्राही मैरीभावले कायष गरररहेको छ।  

पवशेर् अदालतको गठन भइष एेन लागू भएको लामो समयसम्म पनन पवशेर् अदालत ननयमावली 
आउन नसकेकोले अदालत र बार एशोशसएशनको पहल र प्रयत् नमा अदालत स्थापनाको २१ 
वर्षपधछ २०८० असोज २५ गतेबाट पवशेर् अदालत ननयमावली जारी भइष अदालतको काम 
कारवाहीमा सहजता आएको अवस्था छ। पहहलो कायषसधमनतले ननरधतर कायष गरी आफ्नो २ बरे् 
कायषकाल पूरा गरी धमनत २०८१।७।९ गते सम्पन्न गरी दोस्रो सािारण सभाबाट अधिवक्ता 
टीकाबहादुर कुुँ वरको अध्यक्षतामा नयाुँ  कायषसधमनतको ननवाषचन गरी हाल कायषरत रहेको छ। 
पवशेर् अदालतमा बार एशोशसएशनको गठन पश् चातको छोटो समयमा बारले अदालतमा बारको 
औद्धचत्यता पुनि गदै बार एशोशसएशनको सल्लाहकार ज्यूहरूको सल्लाह र सुझावमा कानून 
व्यवसायीको वृद्धद्ध पवकास एवं अदालतको जनआस्था अशभवृद्धद्धको के्षरमा महत्त्वपूणष भूधमका 
ननवाषह गरी आएको छ। बार र बेधचको सुमिुर सम्बधिले नै सहज, सरल सवषशुलभ, धछटो छररतो 
धयाय प्रान्प्ठ्तको जनअपक्ष पूरा हुने कुरामा कुनै दुपविा रहन सक्दैन भने ददणष पवश्वासका साथ 
पवशेर् अदालतमा बार एशोशसएशन गठन गनष पहल गनुषहुने सबै तह र तप्ठ्का एवं बार 
एशोशसएशनको गठन पश् चात आजसम्म सर्लतापूवषक अगाह् बढ्न सहयोग गनुषहुने सम्पूणष 
वररष्ठ अधिवक्ता, अधिवक्ता एवं शुभद्धचधतकहरूमा आभार व्यक्त गदषछु।   



िरकारी िा िािनजतर्क िंस्थाको िम्पत्तिको 
हहर्ामिर्ा गरी भ्रष्टाचार 

 
 

     डा. खशुी प्रिाद थारु• 
 

पृष्ठभमूि 

भ्रिाचारले कानूनी राज्य कमजोर बनाउुँ छ: जहाुँ  कानूनी राज्य कमजोर हुधछ, भ्रिाचार मौलाउुँ छ। 
कमजोर वा प्रभावहीन वा ननष्प्रभावी कानूनी राज्य भ्रिाचारका लानग उवषरभूधम बन्न पुग्दछ। यसरी 
भ्रिाचार र कानूनी राज्यको अभाव परस्परमा समपूरक हुन। भ्रिाचारले राज्यका नीनत तथा 
कायषिम समेत पवर्ल तुल्याउन सक्छ। यसले राज्यका संस्थाका पियाशीलतामा िात गनुषका 
साथै संस्थाका काम नै ददग्भ्रधमत गरी संस्थागत उदे्दश्य नै पवर्ल तुल्याउन सक्छ। यसले 
वैिाननकताको शसद्धाधत (Principle of legality) र काननूी ननश्चितताका शसद्धाधत 
(Principle of certainty) अवमूल्यन गदषछ र ननणषय प्रपियामा स्वेच्छाचाररतालाइष जधम 
ददइष मानव अधिकारको संरक्षणमा प्रनतकूल प्रभाव पादषछ। भ्रिाचारले राज्यको सुशासन, स्वच्छता 
र समानताको नीनत कमजोर तुल्याउने, आर्थिक पवकास अवरुद्ध गने र सारमा  आम जनताको 
राज्यप्रनतको आस्था र भरोसा नै समाप्ठ्त गदषछ। 
भ्रिाचारको अविारणा बहुआयाधमक छ, शासकीय स्वरूपका हरेक आयाममा भ्रिाचारको 
दुगषधिको सम्भावना रहधछ, भ्रिाचार रोकथाम गनष, भ्रिाचारजधय पियाकलापहरूलाइष कानूनको 
दायरामा ल्याइष सजाय गनष र भ्रिाचारका हरेक रूप र अशभव्यक्क्तहरू (forms and 
manifestations) ननमूषल गनष भ्रिाचारसम्बधिी कानूनको अविारणा आएको हो। भ्रिाचार 
पवरुद्धको संयुक्त रािर सङ्घीय महासन्धि (United Nation Convention Against 
Corruption, 2003) मा भ्रिाचारका पवशभन्न रूप र अशभव्यक्क्तहरूलाइष समेटेको पाइधछ, 
जस्तै ररसवतखोरी (Bribery), स्वपववेकको दुरुपयोग (Abuse of Discretion), अकुत 
सम्पत्ति आजषन (Illicit enrichment), प्रभावको व्यापार (Trading in 
influence)। नेपालमा हाल प्रचशलत भ्रिाचार ननवारण एेन, २०५९ को पररचे्छद-२ अधतगषत 
दर्ा ३ देखख दर्ा २४ सम्मका भ्रिाचारजधय कायषको सूची ददइएको पाइधछ। सो मध्ये दर्ा ३ मा 
रािर सेवकले आफ्नो ओहदाको काम गनष वा गरर ददएबापत आर्थिक वा अधय अनुद्धचत लाभ शलएमा 
ररसवतको कसूर गरेको माननधछ। भ्रिाचार ननवारण एेन, २०५९ को दर्ा ८ मा रािर सेवकले 
आरू्लाइष वा अरू कसैलाइष गैरकानूनी लाभ पुर्‍याउने बदननयतले देहाय (क) देखख (ञ) सम्मका 

 
• ्ा. खुशी प्रसाद थारु उच्च अदालतको धयायािीश हुनुहुधछ।  
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कायष गरेमा भ्रिाचार गरेको माननधछ। यस दर्ा अधतगषतका भ्रिाचारजधय कायषहरूमा 
बदननयतपूवषक गैरकानूनी रूपमा सरकारी जग्गा व्यक्क्तका नाममा दताष गने वा गुणस्तरहीन माल 
वस्तु खररद गने जस्ता कायष पदषछन्। उक्ल्लखखत दर्ा ३ देखख २४ सम्म भ्रिाचारजधय कायषहरूको 
सूची र्रक छन् तथापप भ्रिाचारको आिारभूत तत्त्वहरू ननजी लाभ शलने बदननयतले ओहदाको 
दुरुपयोग गरेको अवस्था ती सबै दर्ाहरूमा पाइधछ। 

भ्रष्टाचारको अथन र पररभाषा 

सामाधयतः रािर सेवकले ओहदाको दुरुपयोग गरी ननजी लाभ शलने कायष भ्रिाचार हो तथा असल 
ननयतले गरेको कायषसम्पादनमा कथङ्कदाद्धचत् हुन गएका रुहट मार भ्रिाचारको सम्पूणषता भने 
होइन। कानूनी रुहट कानून बमोशजम नै सब्च्चने पबर्य हो। भ्रिाचार कानूनद्वारा पररभानर्त कसूर 
हो। भ्रिाचार के हो? र के होइन? प्रन्स्टन जरुरी छ एवं भ्रिाचारका अवयवको पवशे्लर्ण गरी 
भ्रिाचार बारे नेपाली पवधिशास्रको पवकास गनष आवश्यक छ। 

Transparency International का अनुसार रािर सेवकले ओहदाको दुरुपयोग गरी 
ननजी लाभ शलने कायष भ्रिाचार हो ("Corruption is abuse of entrusted power 
for private gain."1) भ्रिाचारको सवषमाधय पररभार्ा आउन सकेको छैन, बरु 
भ्रिाचारजधय कायषका सूचीहरू कानूनमा राखखएको पाइधछ। भ्रिाचारको कानूनी पररभार्ा अधय 
समाजशास्रीय वा अधतराषनिर य संस्थाले गरेको पररभार्ा भधदा केही र्रक छ पकनभने कानूनमा 
कसूरको स्पिता र ननश्चितताको उच्चतम स्तर (the highest standard of clarity 
and certainty) आवश्यक पछष। भ्रिाचारको कानूनी पररभार्ाले एकानतर भ्रिाचारका हरेक 
रूप र अशभव्यक्क्त (forms and manifestations) हरू ननमूषल गनुषपने र अकाेनतर 
व्यक्क्तका मौशलक हकमा अनतिमणका सम्भावनाहरूलाइष रोक्नुपने भएकोले कानूनी पररभार्ा 
केही र्रक हुने भएको हो। 

भ्रिाचार ननवारण सम्बधिी कानूनको पवधिशास्रमा कानूनी रहुट (legal error) र भ्रिाचार 
परस्परमा पयाषयवाची होइनन् न त पवपरीताथषक हुन बल्की समपूरक हुन्। "रािर सेवकले 
बदननयतपूवषक ओहदाको दुरुपयोग गरी अनुद्धचत लाभ शलएमा भ्रिाचार गरेको माननधछ।" यसरी 
(१) रािर सेवक (२) अनुद्धचत लाभको बदननयत र (३) ओहदाको दुरुपयोग" भ्रिाचारको 
आिारभूत तत्त्वहरू हुन। रािर सेवकले अनुद्धचत लाभको बदननयतले ओहदाको दुरुपयोग गरी 
रुहटपूणष कायष गरेमा भ्रिाचार गरेको माननधछ। यसै गरी रािर सेवकले कुनै काम गरेबापत वा 

 
1 Transparency International, Global Corruption Report 2007, Corruption in 
Judicial Systems, Cambridge University Press, 2007, page xxi. 
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गररइददनका लानग बदननयतपूवषक ओहदाको दुरुपयोग गरी अनुद्धचत लाभ शलएमा पनन भ्रिाचार 
गरेको नै माननधछ।  

Supporting Anti-Corruption Reforms in Partner Countries: 
Concepts, Tools and Areas of Actions, European Commission 
(2011) 2 का अनुसार कानूनी अथषमा भ्रिाचारका मुख्य अवयवहरू यस प्रकार छन् 

• भ्रिाचारजधय कायष गैरकानूनी र नाजायज कायष हो जो कानून बमोशजम दण्नीय 
हुधछ।ती कायषहरू नाजायज यस अथषमा छन् की यस्ता कायषबाट लोकतान्धरक 
समाजका मौजदुा मूल्य र माधयताहरूको उल्लङ्घन हुने भइष सजायका आिार बधदछन्। 

• भ्रिाचारजधय कायष सरकारी पदको कायषसुँग सम्बधि राख्दछ जसमा कुनै पाररतोनर्क 
वा बाचा प्राप्ठ्त गरेबापत कसैको स्वाथष पूरा गनष मोलाहहजा गरी ओहोदाको दुरुपयोग 
गररएको हुधछ। 

• भ्रिाचारजधय कायषशभर कायष वा कतषव्यहीनता (Act of Omission) दुवै पदषछन्। 
• भ्रिाचारजधय कायषमा स्वाथषको द्वधद्व हुधछ। भ्रिाचारजधय कायषबाट आफ्ना लाभ 

(आर्थिक लाभ, पद, सम्मान, पाररतोनर्क, प्रनतर्ल वा मोलाहहजा) का लानग वा 
अरू कसै (पररवार, इिधमर, समहू वा सङ्गठन) का लाभ लानग सावषजननक हहत 
पवपरीत कायष गररएको हुधछ। 

 
2 Supporting Anti-Corruption Reforms in Partner Countries: Concepts, tools 
and areas of actions, European Commission (2011) 
the act of corruption: 
• Is illegal and illegitimate; acts considered as ‘corruption’ are sanctioned 

by law. They are illegitimate in the sense that there is a violation of the 
prevailing values in a democratic society, thus constituting the basis for 
sanctions;  

• Is an act of power, which implies abuse of power in favor of particular 
interests in exchange of a reward, promise or an abuse of public functions;  

• Covers both action and omission;  
• Involves a conflict of interest. Corruption violates the public/general 

interest or a private entity’s interest and implies an advantage (economic 
gain, status, honors, awards, reward or favors) to oneself or others 
(family, friends, group or organization);  

• Implies the violation of fundamental principles, values and rights in a 
democratic society, such as the principle of legality, good faith, 
transparency, accountability and human rights. 
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• भ्रिाचारजधय कायषबाट लोकतान्धरक समाजका आिारभूत शसद्धाधत, मूल्य र 
माधयताहरू जस्तै वैिाननकताको शसद्धाधत, असल ननयत, पारदर्शिता, जबार्देहहता र 
मानव अधिकारको उल्लङ्घन हुने गदषछ। 

भ्रिाचारका पवशभन्न कसूरहरूको रूप र प्रकृनतमा केही आिारभूत शभन्नता पाइधछ भने केही 
आिारभूत समानता पनन पाइधछ। भ्रिाचारको कसूरको सारतत्त्वमा आिारभूत समानता ननम्न 
बमोशजम रहेको पाइधछ: 

(१) भ्रिाचारको कसूर रािर सेवकका हकमा आकर्र्ित हुधछ अथाषत सवषसािारणका 
हकमा सामाधयतः आकर्र्ित हुुँ दैन। 
(२) भ्रिाचारको कसूर राज्य कोर्को सम्पत्तिका हकमा आकर्र्ित हुधछ। कुनै 
व्यक्क्तको ननजी सम्पत्तिका हकमा अधय सम्बन्धित कानून बमोशजम नै कारबाही हुधछ। 
(३) सवषसािारण वा ननजी के्षरका व्यवसायी र सरकारी वा सावषजननक ननकायपबच 
राज्य कोर् वा सरकारी सम्पत्तिको प्रयोग सम्बधिी कुनै सम्झौताको पवद्यमानता रहेको 
र सम्झौताको पक्षले कराररय सतष वा दाधयत्वको उल्लङ्घन गरेको अवस्थामा भ्रिाचारको 
कानून ननजी के्षरका हकमा पनन आकर्र्ित हुधछ। 
(४) कसूरको कायष भनेको अधिकारको दुरुपयोग हो (Abuse of Power) 
अनुद्धचत तररकाले ओहोदाको काम गनुष वा नगनुषलाइष अधिकारको दुरुपयोग गरेको 
माननधछ। 
(५) अनुद्धचत लाभको बदननयत (Undue Advantage) ले कायष गरेको 
देखखनुपछष। ननजी लाभ पवशभन्न पकशसमका हुन सक्छन् जस्तैः आर्थिक लाभ, महुँगो 
उपहार आदद। 
(६) ओहदाको दुरुपयोग गदाष मनसायपूवषक गरेको हुनुपछष अथाषत् ननजी लाभका लानग 
बदननयत राखेको अवस्था देखखनुपछष। पररबधदमा परी कायष गरेको वा अधय पकशसमले 
र्साइएको (Entrapment) अवस्था देखखन ुहुुँ दैन। 
(७) लापरबाहीको कारणले पनन हहनाधमनाको कसूर ठहनष सक्छ तर सोको लानग 
ओहदाको कतषव्यप्रनत गम्भीर लापरबाही गरी सम्पत्ति हानन नोक्सानी भएको 
देखखनुपछष। 

माद्धथ उल्लेख गरे बमोशजम भ्रिाचारको कसूर हुनका लानग उपरोक्त तत्त्वहरूको पवद्यमानता 
देखखनुपछष। यसलाइष अकाे कोणबाट पनन हेनष सपकधछ। कुनै रािर सेवकले आफ्नो ओहदाको 
हैशसयत बाहेक आफ्नो व्यक्क्तगत वा सामाशजक हैशसयतले गरेको कुनै कायषमा भ्रिाचारको कसूर 
आकर्र्ित हुन सक्दैन। ओहदा बाहेक अधय आिारमा रािर सेवकले गरेको व्यक्क्तगत लेनदेन वा 
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जानगर लगाइददने भनी ठगी गरेको जस्ता कायषहरू भ्रिाचार बाहेकका कसूर हुन्। यसैगरी 
ओहदाको कायष गदाष कथङ्ककदाद्धचत् हुन गएको रहुट  (Mistake or Error) लाइष सरासर 
ओहदाको दुरुपयोग भनी अथष गनष धमल्दैन। 

भ्रष्टाचार के हो ? र के होइर् ? 

भ्रिाचारको कानूनी पररभार्ा अधय समाजशास्रीय वा अधतराषनिर य संस्थाले गरेको पररभार्ा भधदा 
केही र्रक छ। भ्रिाचारको प्रारम्भ पवधदु ओहदाको दुरुपयोग (Abuse of position) वा 
कतषव्यको दुरुपयोग (Abuse of Function) नै हो। आफ्नो लानग वा अरू कसैका लानग 
अनुद्धचत लाभ प्राप्ठ्त गने बदननयतले कुनै रािर सेवकले कानून पवपरीत ओहदाको कतषव्य नगरेमा 
वा बदननयतपूवषक ओहदाको कतषव्य गरेमा कतषव्यको दुरुपयोग गरेको माननधछ। यस 
अविारणालाइष United Nations Convention Against Corruption को 
Article 19  मा Abuse of Function  को रूपमा समेटेको पाइधछ। यस िारा अनुसार 
रािर सेवकले आफ्नो ओहदाको कतषव्य ननवाषह गदाष आरू्लाइष वा अरू कसैलाइष अनुद्धचत लाभ 
पुर्‍याउने बदननयतले कानून पवपरीत कुनै कायष गनुष वा गनुषपने कायष नगनुषलाइष ओहदाको दुरुपयोग 
माननएको छ।3  

बदननयत नराखी कुनै कायष गदाष कथङ्कदाद्धचत् हुन गएको कुनै रुहटलाइष मार भ्रिाचार भन्न धमल्दैन, 
यस्ता रुहटलाइष कायष सम्पादनमा रुहट (Error of function) सम्म भन्न सपकधछ। कायष 
सम्पादनको रुहट (Error of function) सम्बन्धित कानून बमोशजम नै सब्च्चन सक्छ। कायष 
सम्पादनको रहुट (Error of function) मा बदननयत नरहेमा देवानी पवर्य रही देवानी 
उपचार अवलम्बन गनुषपछष वा ररट के्षराधिकारबाट गलत ननणषयको धयाधयक पुनरावलोकन हुन 
सक्छ भने बदननयत रहेको पाइएमा सोही पवर्यमा र्ौजदारी दाधयत्व आकर्र्ित हुधछ। ओहदाको 
दुरुपयोगको सारतत्त्व अनुद्धचत लाभको बदननयत नै हो। कमषको अथष अशभप्राय वा ननयतमा छ, 
कायष पछाह्को अशभप्राय वा मनसाय  नै महत्त्वपूणष हुधछ। 

रािर सेवकले कानून बमोशजमको कायष गने िममा नै भ्रिाचारको पबर्य उठ्ने गछष र भ्रिाचार 
ननवारण एेन, २०५९ र अधय कानून बीच द्वधद्व देखखन सक्छ। उदाहरणका लानग नेपाल सरकारको 

 
3 United Nations Convention Against Corruption 2003, Article 19: “Each State Party shall 
consider adopting such legislative and other measures as may be necessary to establish 
as a criminal offence, when committed intentionally, the abuse of functions or position, 
that is, the performance of or failure to perform an act, in violation of laws, by a public 
official in the discharge of his or her functions, for the purpose of obtaining an undue 
advantage for himself or herself or for another person or entity. 



8                               पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

जग्गा गैरकानूनी रूपमा दताष गरेमा भ्रिाचार ननवारण एेन, २०५९ को दर्ा ८(१) को देहाय (ज) 
र मालपोत एेन, २०३४ को प्राविानहरू मध्ये कुन कानूनको प्रयोग गने पबर्यमा द्वधद्व देखखन सक्छ। 
मालपोत एेन, २०३४ को प्राविानहरू मालपोत ननयमावली, २०३६ को कायषपवधिहरू एवं जग्गा 
प्रशासन ननदेशशका, २०५९ को प्रबधि पवपरीत गररएका जग्गाहरूको दताषलाइष गैरकानूनी दताष 
(Error of function) मानु्नपदषछ भने आरू्लाइष वा अरू कसैलाइष गैरकानूनी लाभ पुर्‍याउने 
वा नेपाल सरकार वा सावषजननक संस्थालाइष गैरकानूनी हानन पुर्‍याउने बदननयतले गैरकानूनी 
रूपमा जग्गा दताष गरेमा ओहदाको दुरुपयोग (Abuse of function) गरी भ्रिाचार गरेको 
माननधछ। कुनै जग्गाको दताषको ननणषयमा प्रमाण मूल्याङ्कनको गम्भीर रुहट भएको, अवलम्बन 
गनुषपने कायषपवधिको बलधमचाइुँ  गरेको, जग्गा दताष सम्बधिमा कानूनको ननयतवश अपव्याख्या 
गरेको देखखएमा ओहदाको दुरुपयोग गरी भ्रिाचार गरेको माननधछ भने कानूनको सामाधय रुहट वा 
प्रमाण मूल्याङ्कनमा सामाधय रहुट रहेको आिारमा मार भ्रिाचार गरेको भन्न धमल्दैन। जग्गा दताषमा 
भएका रहुटहरूमा भ्रिाचार ननवारण एेन, २०५९ को दर्ा ८(१) को देहाय (ज) बमोशजम उपचार 
शलन धमल्ने नै देखखधछ। मालपोत एेन, २०३४ मालपोत ननयमावली, २०३६, जग्गा प्रशासन 
ननदेशशका, २०५८ को अस्ख्तयारी बमोशजम मालपोत कायाषलयबाट गररएका छुट जग्गाको दताष, 
छुट नापी गरी जग्गा दताष, जग्गाको के्षरर्ल संशोिन, जग्गाको नापी नक्सा संशोिनका 
कायषहरूमा रहे भएका रुहटहरूमा सोही एेनमा नै उपचारको व्यवस्था रहे भएको देखखधछ। तथापप 
रािर सेवकले आरै् वा अरू कुनै व्यक्क्तलाइष गैरकानूनी लाभ वा नेपाल सरकारलाइष गैरकानूनी हानन 
पुर्‍याउने बदननयतले उक्त कायष गरेको देखखएमा भ्रिाचार ननवारण एेन, २०५९ अधतगषतको उपचार 
आकर्र्ित हुधछ। भ्रिाचार ननवारण एेन, २०५९ को प्रयोजन र के्षर पवशशि र स्वतधर रही मालपोत 
एेन, २०३४ भधदा र्रक छ। सरकारी जग्गा व्यक्क्त पवशेर्का नाममा दताष गनष वा सरकारी जग्गा 
िुसाइष व्यक्क्त पवशेर्को जग्गाको के्षरर्ल बढाउने गरी जग्गाको के्षरर्ल वा नक्सा संशोिन गने 
जस्ता कायषहरू कानून अनुरूप भएका छन् वा छैनन्? सो कायषमा कुनै रुहट छ वा छैन? जस्ता 
पवर्यहरू सोही एेन अधतगषतका मदु्दाहरूमा सोही एेन बमोशजम नै जाुँ द्धचने पवर्य हुन्। मालपोत 
कायाषलयले गरेका ननणषयहरू सही वा गलत के छन? भ्रिाचारका मदु्दामा ननरूपण गररने पवर्य 
होइनन्। तथापप उक्ल्लखखत कायषको पृष्ठभूधम सधदभष र सापेक्षतामा उक्त कायषमा भ्रिाचारजधय 
तत्त्वको पवद्यमानता छ वा छैन? भ्रिाचार ननवारण एेन, २०५९ अधतगषत जाुँ ची भ्रिाचार भएको 
देखखन आएमा एेन बमोशजम कारबाही गररने हो। तसथष यी दुवै एेनका प्राविानहरू परस्परमा 
खखप्ठ्टएको वा बाशझएको भनी अथष गनष धमल्दैन। मालपोत एेन, २०३४ बमोशजम गररएका 
कायषहरूमा भएका हरेक रहुटहरू आरै्मा भ्रिाचार होइनन् तथापप रािर सेवकले ओहदाको कायष 
सम्पादनमा ननयतवश गरेका रुहटहरू भ्रिाचारको पररभार्ा शभरै पदषछ। मालपोत एेन, २०३४ 
अधतगषत कायष सम्पादन गदाष ओहोदाको दुरुपयोग गरी बदननयतपूवषक कानूनको बर्खिलाप कुनै 
कायषहरू गरेको देखखएमा भ्रिाचारको पररधिशभर पने नै देखखधछ। जग्गा दताष पवर्यमा मालपोत 
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एेन, २०३४ बमोशजम उपचारको व्यवस्था रहे भएकाले भ्रिाचार ननवारण एेन, २०५९ को दर्ा 
८(१)(ज) ननष्प्रभावी हुने अथष गनुष कानून व्याख्याको शसद्धाधत पवपरीत हुन जाधछ। यसै गरी 
भ्रिाचार ननवारण एेन, २०५९ को दर्ा ८(१)(ज) को व्यवस्थाको आिारमा मालपोत एेन, २०३४ 
को उपचार प्रनतस्थापन वा पवस्थापन हुने अथष गनुष कानूनी व्याख्याको आिारभूत ननयम पवपरीत 
हुन जाधछ। कानून सम्प्रभुको आदेश हो (Law is Command of the sovereign)। 
हरेक कानूनको प्रभावकाररता आ-आफ्ना के्षर र सीमाशभर समान हुधछ। पविाधयकाले नै 
तोकेकोमा बाहेक कानूनको प्रभावकाररतामा उचननच (superior or inferior) गनष 
धमल्दैन। बदननयतको पवद्यमानता आर्थिक लाभ शलए ददएको प्रमाणको आिारमा मार पुनि हुने 
होइन बल्की वस्तुगत रूपमा तथ्यपरक पररस्स्थनतको आिारमा पनन प्रमाश्चणत हुन सक्छ जुन हाम्रो 
र्ौजदारी धयायको मूलभूत माधयता हो। रािर सेवकले आरू्मा नभएको अधिकार प्रयोग गरेको वा 
भएको अधिकारको दुरुपयोग गरेको, बाध्यात्मक प्रमाणको प्रचुरता बेगर नै ननयतवश जग्गा दताष 
गरेको ननयतवश बलधमचाइुँ  गरी बाध्यात्मक कायषपवधि पवपरीत कायष गरेको जस्ता पररस्स्थनतजधय 
प्रमाणको आिारमा पनन गैरकानूनी लाभ शलने ददने बदननयत पुनि हुधछ। 

भ्रिाचार मानननका लानग सो कायषमा कताषको बदननयतको पवद्यमानता देखखनुपछष। कानून 
पवपरीतको कतषव्यहीनता वा कानून पवपरीतको रुहटपूणष कायष आरै्मा भ्रिाचारको सम्पूणषता हुन 
सक्दैन तर अनुद्धचत लाभको बदननयतले भएका रुहटपूणष कायष वा कतषव्यहीनता भ्रिाचारको 
पररभार्ाशभर पदषछन्। रािर सेवकको कतषव्य ननष्ठाको अभाव (Lack of 
Conscientiousness) भ्रिाचारको सुरुवाती पवधदु हो। बदननयतपूवषक ओहदाको काम 
गरेकोमा कतषव्यननष्ठाको अभाव देखखने हो। बदननयत र कतषव्यननष्ठता परस्परमा पवपरीताथष भाव 
हुन्। 

बदननयत पुनि हुने पवशभन्न आिारहरू मध्ये पररस्स्थनतजधय प्रमाण बशलयो प्रमाण माननधछ। उच्च 
पदीय हैशसयत/प्रनतष्ठाको आ्मा वा पेसागत आिारमा गररने सरे्द पोस वा श् वेतनग्रवी अपराि 
(White-Color Crime) मा पररस्स्थनतजधय प्रमाणको ग्राह्ययता (admissibility) 
धयाधयक व्यवहार नै माननधछ। पररस्स्थनतजधय प्रमाण मुद्दाको प्रकृनत, पवर्यवस्तु र पववाददत 
तथ्यमा ननभषर हुने पवर्य हुन्। आफ्नो कानूनी के्षराधिकार नै नभएको पवर्यमा ननणषय गरी 
सरकारी सम्पत्ति व्यक्क्तका नाममा हस्ताधतरण गने कायषमा बदननयतको पवद्यमानता देखखधछ 
पकनभने यसमा रािर सेवकले अनुद्धचत लाभ नशलइष के्षराधिकार पवहीन ननणषय गदैन। यसै गरी 
कानूनले माधयता नै नददएका अधिकार प्रशासननक ननणषयबाट शसजषना गरेको कायषमा बदननयत 
देखखधछ। कानूनी हक स्थापपत हुने प्रमाण नै नबुझी र सोको धयाधयक परीक्षण नै नगरी हक पुग्ने 
ननणषय गरेमा बदननयत रहेको मानु्नपछष। बाध्यात्मक कायषपवधिको पालना बेगर नै गरेका ननणषयमा 
बदननयतको पवद्यमानता देखखधछ। पररस्स्थनतजधय प्रमाणको रे्हररस्त हुन सक्दैन। मूलतः धयाधयक 
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पववेकका आिारमा प्रमाणको ग्राह्ययता हेनष सपकधछ। जो कोहीले बझु्न सक्ने स्पि रुहट (Plain 
error) वा गम्भीर रहुटका आिारमा बदननयतको पवद्यमानता ननक्याेल गनष सपकधछ। 

िरकारी िा िािनजतर्क िंस्थाको िम्पत्तिको हहर्ामिर्ा गरी भ्रष्टाचार  

भ्रिाचारको कसूरका आिारभूत तत्त्वहरू समान रहे तापनन यसका पवशभन्न रूप र अशभव्यक्क्त 
(forms and manifestations) हरू छन। सो मध्ये समाजमा व्याप्ठ्त सरकारी वा 
सावषजननक संस्थाको सम्पत्तिको हहनाधमना गरी भ्रिाचारको कसूर सम्बधिी कानूनको पवशे्लर्ण 
गने जमकाे गररएको छ। 

भ्रिाचार ननवारण एेन, २०५९ को दर्ा 17 अनुसार “कुनै रािर सेवकले आफ्नो ओहदाको वा सो 
सम्बधिी कतषव्य पालन गदाष नेपाल सरकार वा सावषजननक संस्थाको सम्पत्तिको लापरबाही वा 
बदननयत गरी हहनाधमना, हानन नोक्सानी वा दुरुपयोग गरे गराएमा वा मासेमा वा ननजी प्रयोगमा 
लगाएमा ननजलाइष कसूरको मारा अनुसार दर्ा ३ बमोशजमको सजाय हुनेछ र त्यसरी 
हहनाधमना, हानन नोक्सानी वा दुरुपयोग गरेको वा मासेको वा मास्न ददएको सम्पत्ति पनन ननजबाट 
असूल उपर गररनेछ।” भ्रिाचार ननवारण (पहहलो संशोिन) एेन, 20८१ ले सापवक भ्रिाचार 
ननवारण एेन, २०५९ को दर्ा 17 मा गरेको संशोिन ननम्न बमोशजम रहेको पाइधछः  

कुनै रािर सेवकले आफ्नो शजम्मामा रहेको सावषजननक, सरकारी वा कसैको ननजी सम्पत्ति 
बदननयतपूवषक आरू् वा अधय कुनै व्यक्क्त वा ननकायलाइष लाभ हुने गरी हहनाधमना वा दुरुपयोग 
गरेमा वा मासेमा वा रूपाधतरण वा हस्ताधतरण गरेमा ननज र ननजसुँग धमली कसूर गने अधय 
व्यक्क्तबाट त्यस्तो सम्पत्ति वा सोको पबगो असुल उपर गरी कसूरको मारा अनुसार दर्ा 3 
बमोशजम सजाय हुनेछ।  

दर्ा १७क. ननणषय नगरी हानन नोक्सानी पुर्‍याउनेलाइष सजायः (१) कुनै रािर सेवक कानून 
बमोशजम कुनै खास अवधिशभर कुनै ननणषय गररसक्नु पनेमा मनाशसब कारण परेको अवस्थामा 
बाहेक जानी जानी आरू् वा अरू कसैलाइष लाभ शलइष, ददइष वा ददलाइष बदननयतपूवषक त्यस्तो ननणषय 
नगरेको कारणबाट सावषजननक संस्था वा व्यक्क्तलाइष हानन नोक्सानी पुग्न गएको रहेछ भने त्यस्तो 
रािर सेवकलाइष कसूरको मारा अनुसार छ महहनासम्म कैद वा हानन नोक्सानीको पबगो खुलेकोमा 
पबगो बमोशजम र पबगो नखुलेकोमा पचास हजार रुपैयाुँ सम्म जररवाना वा दुवै सजाय हुनेछ।  

(२) उपदर्ा १ को प्रयोजनको लानग उद्धचत र मनाशसब कारण उत्पन्न भइष कुनै रािर सेवकले ननणषय 
गनष नसकेको अवस्थामा सो जयहोरा खुलाइष सम्बन्धित र्ाइलमा अशभलेख राखी सोको जानकारी 
एक तह माद्धथको अधिकारीलाइष गराउनु पनेछ। 
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(३) यस दर्ामा जुनसुकै कुरा लेखखएको भए तापनन कुनै करार वा सम्झौता बमोशजम कुनै खास 
अवधिमा कुनै खास काम गनुष पने अवस्था भएकोमा सोही बमोशजम हुनेछ। 

(४) कुनै रािर सेवकले उपदर्ा १ बमोशजम ननणषय नगरेको कारणले कुनै व्यक्क्तलाइष हानन 
नोक्सानी पुग्न गएको अवस्थामा प्रचशलत कानून बमोशजम कारबाही गनष वा सो सम्बधिमा 
क्षनतपूर्ति माग गनष यो दर्ाको व्यवस्थाले कुनै बािा पुर्‍याएको माननने छैन्।  

संशोधित प्राविानमा दर्ा १७ मा "लापरबाही गरीʺ, "हानन नोक्सानीʺ वा "ननजी प्रयोगमा 
लगाएमाʺ भने्न वाक्यांश खारेज गररएको छ र दर्ा १७क. (ननणषय नगरी हानन नोक्सानी 
पुर्‍याउनेलाइष सजाय) थप भएको देखखधछ। 

यस दर्ाको प्रयोजनीयता (applicability), सीमा (limit) र के्षर (scope) को पववेचना 
गनष आवश्यक देखखधछ। हक नपुग्नेले शलनेखाने ननयतले सरकारी सम्पत्ति शलएमा चोरीको कानून 
बमोशजम कारबाही गररने हो तर सम्पत्तिको संरक्षण र सदुपयोग गने शजम्मेवारीमा रहेका 
रािर सेवकले नै सम्पत्ति नास्ने मास्ने कायष गरेमा के कुन कानून बमोशजम कारबाही गररने हो? 
सरकारी सम्पत्तिको संरक्षण र सदुपयोगको शजम्मेवारीमा रहेका रािर सेवकलाइष कानूनको दायरामा 
ल्याउन भ्रिाचार ननवारण एेन, २०५९ को दर्ा 17 ल्याइएको देखखधछ। यस दर्ाको प्रयोजनीयता 
(applicability) र यस अधतगषतको कसूर पुनि हुन आवश्यक तत्त्वहरू (constituent 
elements) बुझ्न आवश्यक देखखधछ। 

हहनाधमना भनेको सामाधयतः आरू्लाइष पवश्वासपूवषक समु्पेको वा आफ्नो शजम्मेवारीमा रहेको 
सम्पत्तिको जालसाजीपूवषक दुरुपयोग गने वा नास्ने मास्ने कायष भने्न बुश्चझधछ। पवशभन्न पकशसमले 
सम्पत्तिको दुरुपयोग हुन सक्छ, जस्तैः सरकारी सम्पत्ति ननजी रूपमा प्रयोग गने वा नास्ने मास्ने, 
सरकारी सम्पत्ति आफ्नो वा अरू कसैको नाममा जालसाजीपूवषक हक हस्ताधतरण गने, भोग 
पररवतषन गने वा पबिी  पवतरण गने इत्यादद। सरकारी सम्पत्तिको बेइमानी वा जालसाजीपूवषक 
अनाहक व्यक्क्तको नाममा रूपाधतरण नै (fraudulent conversion of property) 
हहनाधमनाको कसूरको सार हो। संयुक्त राज्य अमेररकाको सवाेच्च अदालतले Moore v. 
United States4 को मुद्दामा हहनाधमनाको पररभार्ा यस प्रकार गरेको पाइधछः "कुनै 

 
4 Moore v. United States, 160 U.S. 268 (1895):  

"Embezzlement is the fraudulent appropriation of property by a 
person to whom it has been entrusted or into whose hands it has 
lawfully come, and it differs from larceny in the fact that the original 
taking of the property was lawful, or with the consent of the owner, 
while in larceny the felonious intent must have existed at the time of 
the taking." 
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सम्पत्तिको ननष्ठा वा शजम्मेवारीको ओहदामा रहेका व्यक्क्तले सो सम्पत्तिको जालसाजीपूवषक 
दुरुपयोग गरेमा हहनाधमनाको कसूर गरेको माननधछ। चोरी भधदा हहनाधमना यस मानेमा र्रक छ 
पक यसमा सम्पत्तिको शजम्मेवारी कानून बमोशजम वा िनीको सहमनतमा प्राप्ठ्त रहेको अवस्थाको 
पवद्यमानता रहधछ भने चोरीमा कसरूजधय मनसायले सम्पत्ति शलनेखाने अवस्था रहधछ।" 

United Nations Convention Against Corruption, 2003 को Article 
17 मा हहनाधमनाको अधतरवस्तु समेहटएको पाइधछ:  

"Each State Party shall adopt such legislative and other 
measures as may be necessary to establish as criminal offences, 
when committed intentionally, the embezzlement, 
misappropriation or other diversion by a public official for his 
or her benefit or for the benefit of another person or entity, of 
any property, public or private funds or securities or any other 
thing of value entrusted to the public official by virtue of his or 
her position." 

Legislative Guide for the Implementation of UNCAC 2012 अनुसार 
हहनाधमनाको कसूर पुनि हुन ननम्न संिटक तत्त्वहरू को पवद्यमानता देखखनुपछषः5 

 
 
5 Legislative guide for the implementation of the United Nations Convention 
against Corruption Second revised edition 2012: 
(d) Embezzlement, misappropriation or other diversion of property by a 
public official  
214. Article 17 of the Convention against Corruption requires the 
establishment of the offence of embezzlement, misappropriation or other 
diversion of property by a public official. 
215. States parties must establish as criminal offences, when committed 
intentionally, the embezzlement, misappropriation or other diversion by a 
public official for his or her benefit or for the benefit of another person or 
entity, of any property, public or private funds or securities or any other thing 
of value entrusted to the public official by virtue of his or her position.  
216. The required elements of the offence are the embezzlement, 
misappropriation or other diversion26 by public officials of items of value 
entrusted to them by virtue of their position. The offence must cover instances 
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• हहनाधमनाको कसूर रािर सेवकले गरेको देखखनुपछष। 

• रािर सेवकले आफ्नो ननजी लाभ वा अधय कुनै व्यक्क्त वा संस्थाको लाभको बदननयतले 
काम गरेको पुनि हुनुपछष। 

• ओहदाको कारणले रािर सेवकमा सरकारी सम्पत्तिको शजम्मेवारी आएको देखखनुपछष। 

• महासन्धिको प्रयोजनका लानग सम्पत्ति भन्नाले भौनतक वा अभौनतक चल वा अचल, 
मूतष अमूतष लगायतका कुनै पनन सम्पत्ति हुन सक्छ। हकभोग पुनि गने शलखत पनन 
सम्पत्ति नै हो। 

• मूल्यवान् वस्तु (items of value) भन्नाले कुनै पनन सावषजननक वा ननजी वस्तु वा 
संरक्षण समेत बुझाउुँ छ। 

अमेररकी Criminal Resource Manual अनुसार अमेररकी अपराि संहहताको दर्ा 
७७७(१)(A) अधतगषत हहनाधमनाको कसूर पुनि हुन ननम्न खास तत्त्वहरूको पवद्यमानता पुनि 
हुनुपछषः6 

 
where these acts are for the benefit of the public officials or another person or 
entity.  
217. The items of value include any property, public or private funds or 
securities or any other thing of value. This article does not “require the 
prosecution of de minimis offences” (A/58/422/Add.1, para. 29).  
218. It is recalled that, for the purposes of the Convention against Corruption, 
“property” means “assets of every kind, whether corporeal or incorporeal, 
movable or immovable, tangible or intangible, and legal documents or 
instruments evidencing title to or interest in such assets” (art. 2, subpara. (d)).  
219. Attention should also be paid to some other sections of the present guide 
(concerning articles 26-30, article 42 and, in particular, article 57) regarding 
requirements that are closely related to offences established in accordance 
with the Convention. 
6 CRIMINAL RESOURCE MANUAL, CRM 1500-1999: There are six elements to 
the crime of embezzlement, as defined in 18 U.S.C. § 641. These are: (1) a trust 
or fiduciary relationship between the defendant and the property owner; (2) 
the property taken falls within the statute; i.e., it must be government property 
(3) the property came into the possession or care of the defendant by virtue of 
his employment; (4) the property belonged to another, in this case the United 
States; (5) the defendant's dealings with the property constituted a fraudulent 
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• प्रनतवादी र स्थानीय सरकार वा सरकार पबच ननष्ठा वा धयासको सम्बधि7 (trust or 
fiduciary relationship) को पवद्यमानता। 

• सम्पत्ति ओहदाको कारणले प्रनतवादीको संरक्षण वा शजम्मेवारीमा आएको अवस्था। 

• सम्पत्तिको जालसाजयुक्त रूपाधतरण वा ननजी प्रयोगमा शलएको अवस्था 
(fraudulent conversion or appropriation) 

• सम्पत्तिको स्वामीको हक टुटाउने बदननयतको पवद्यमानता। 

भ्रिाचार ननवारण एेन, २०५९ को दर्ा 17 अधतगषत कसूर पुनि हुन ननम्न बमोशजमका संिटक 
तत्त्वहरूको पवद्यमानता देखखनुपछषः 

• सरकारी सम्पत्तिको हहनाधमनाको कसूर रािर सेवकले गरेको देखखनुपछष (Public 
Official)। 

• हहनाधमनाको कसूर हुनका लानग नेपाल सरकार वा सावषजननक संस्थाको सम्पत्ति 
देखखनुपछष (public property)। 

• सम्पत्ति वास्तपवक हुनुपछष, काल्पननक वा अपेक्षाकृत सम्पत्ति होइन। वास्तपवक रूपमा 
सरकारको हकभोगमा आएको सम्पत्ति हुनुपछष। सरकारको हकभोगमा नआएको, वा 
सरकारलाइष प्राप्ठ्त हुने अनुमान गररएका सम्पत्ति (anticipatory) लाइष वास्तपवक 
सम्पत्ति मान्न धमल्दैन। 

• रािर सेवकले ओहदाको कतषव्य स्वरूप सरकारी सम्पत्तिको शजम्मेवारी प्राप्ठ्त गरेको 
देखखनुपछष। ओहदाको शजम्मेवारीमा नरहेका सम्पत्तिमा हहनाधमनाको कानून आकर्र्ित 
हुन सक्दैन (fiduciary relationship)। 

• रािर सेवकले ओहदाको दुरुपयोग गरी जालसाजीपूवषक सरकारी सम्पत्ति नासे मासेको, 
ननजी प्रयोगमा लगाएको वा अधय व्यक्क्तलाइष हक हस्ताधतरण गरेको वा दुरुपयोग 

 
conversion or appropriation of it to his own use; and (6) the defendant acted 
with the intent to deprive the owner of the use of this property. 
7 धयासको सम्बधिमा भनेको कुनै व्यक्क्तले अकै व्यक्क्तउपर पवश्वास गरी सम्पत्ति सुम्पेको  र अकाे व्याक्क्तले उसको 
हहतमा काम गने पारस्पररक सम्बधि (jural relationship) बुश्चझधछ। ओहदाको कारणले सरकार र रािर सेवकपबच 
धयासको सम्बधि स्थापपत हुधछ। ओहदाको दुरूपयोग गरी कसैले सम्पत्ति आजषन गदषछ भने सो सम्पत्ति उपर सरकारको 
हक रहधछ र अनुद्धचत रूपमा िन आजषन गने व्यक्क्तको त्यस्तो सम्पत्ति नर्ताष गने दाधयत्व रहधछ। 
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गरेको अवस्था देखखनुपछष (fraudulent Conversion of public 
property)। 

• रािर सेवकले आरू्लाइष वा अरू कसैलाइष गैरकानूनी लाभ शलने ददने बदननयत (mala 
fide intention) ले उक्त कायष गरेको देखखनुपछष। 

• लापरबाहीको कारणले पनन हहनाधमनाको कसूर ठहनष सक्छ तर सोको लानग ओहदाको 
कतषव्यप्रनत गम्भीर लापरबाही गरी सम्पत्ति हानन नोक्सानी भएको देखखनुपछष। कानूनी 
रुहटको आिारमा मार कसूर पुनि हुन सक्दैन (negligence)। 

भ्रिाचार ननवारण एेन, २०५९ को दर्ा १७ अधतगषत कसूर पुनि हुनका लानग मूल रूपमा सरकारी 
सम्पत्ति छलकपटपूणष तवरले ननजी स्वाथषमा रूपाधतरण गरेको स्थापपत हुनुपछष (fraudulent 
conversion of public property)। छलकपटका लानग पारदर्शिताको शसद्धाधत 
पवपरीत अपारदशी तररकाले ननणषय गरी सरकारी सम्पत्ति हानन नोक्सानी वा हहनाधमना गरेको 
देखखनुपछष। अथाषत् रािर सेवकले सम्झौताको नाममा वा सम्झौताको माध्यमबाट नगरपाशलकाको 
सम्पत्ति ननजी लाभका लानग अपारदशी ढङ्गले रूपाधतरण गरेको अवस्था देखखनुपछष। सवषप्रथम 
हानी नोक्सानीको अवस्था पुनि हुनुपछष। साथै हरेक हानी नोक्सानी भ्रिाचार नै हो भन्न धमल्दैन। 
हानी नोक्सानीमा भ्रिाचारजधय तत्त्वको पवद्यमानता पुनि हुनुपछष। हरेक हानी नोक्सानीलाइष 
भ्रिाचार माने्न हो भने कायषकाररणीले कानूनी कायाषदेशको काम गनष नसक्ने अवस्था आउन सक्ने 
तर्ष  हेक्का राख्नुपछष। संपविानले पररकल्पना गरेको कायषकाररणी स्वतधरताको सम्मानको 
अधतयष यहाुँ ननर पुनि हुनुपछष।  

रािर सेवकले आफ्नो ओहदा वा सो सम्बधिी कतषव्य पालन गदाष नेपाल सरकार वा सावषजननक 
संस्थाको सम्पत्तिको लापरबाही (negligence) गरी हानन नोक्सानी वा दुरुपयोग गरे गराएको 
अवस्थामा भ्रिाचार ननवारण एेन, २०५९ को दर्ा १७ को दायरामा पने देखखधछ। यस प्रकृनतको 
भ्रिाचारमा बदननयतको पवद्यमानता बेगर लापरबाही गरी हानन नोक्सानी भएको अवस्था तथा 
ननजी लाभ प्राप्ठ्त गरे बेगर पनन सम्पत्तिको हानन नोक्सानी भएको अवस्था देखखएमा पनन र्ौजदारी 
दाधयत्व वहन गनुषपछष। ननजी लाभका लानग ओहदाको दुरुपयोग गरेमा भ्रिाचारको कसूर हुने भने्न 
पररभार्ाको अपवादको रूपमा यसलाइष शलन सपकधछ। त्यस कारण यस दर्ाको व्याख्या 
होशसयारीपूवषक गनुषपने देखखधछ। यस दर्ाको गलत प्रयोग भएमा वा दुरुपयोग भएमा जुनसुकै 
रािर सेवकले कतषव्य वहनमा अनुद्धचत भय र रास उत्पन्न हुन सक्ने अनपेश्चक्षत वातावरण 
रोपकनुपछष। स्थानीय सरकारको प्रमुख र अधिकृतहरूले नेपालको संपविान र स्थानीय सरकार 
सञ्चालन एेन, २०७४ अधतगषत प्राप्ठ्त कतषव्य र शजम्मेवारी वहन गरेको पृष्ठभूधममा लापरबाही गरी 
कतषव्य वहन गरेको हो वा होइन? भने्न प्रश्नमा सवषप्रथम “लापरबाही गरी कतषव्य पालन गदाष 
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सरकारी सम्पत्तिको हानन नोक्सानी गरेमा” भने्न प्राविानको दायरा र प्रयोग (applicability) 
को बारेमा पववेचना गराौँ।  

सामाधयतः समान स्स्थनतका पववेकशील व्यक्क्तले अपनाउने स्तरको व्यवहार (Standard of 
care) नगनुषलाइष लापरबाही भननधछ। व्यक्क्तको कायष वा कतषव्यहीनता (action or 
omission) दुवै लापरबाही शभर पदषछ।  कुनै व्यक्क्तको अकाे कुनै व्यक्क्तका लानग हेरचाहको 
कतषव्य (duty of care) रहेको, कतषव्य वहन गदाष समुद्धचत स्तर (Standard of Care) 
को कतषव्य गनष चुकेको पररणाम स्वरूप क्षनत वा हानन नोक्सानी भएको देखखएमा लापरबाही 
गरेको माननधछ र दुष्कृनतको कानून बमोशजम सोको क्षनतपूर्ति भनुषपछष। तथापप दुष्कृनतको काननू 
बमोशजमको दाधयत्व र र्ौजदारी कानून बमोशजमको दाधयत्व केही र्रक भएकोले 
लापरबाहीपूवषक कतषव्य गरी हानन नोक्सानीको कसूरलाइष दुष्कृनतको कानूनभधदा केही र्रक 
ढङ्गले हेनुषपछष। खास गरी रािर सेवकले आफ्नो ओहदा वा सो सम्बधिी कतषव्य पालन गदाष नेपाल 
सरकार वा सावषजननक संस्थाको सम्पत्तिको हानन नोक्सानी गरे गराएको पवर्यमा लापरबाहीको 
तत्त्व केही र्रक हुधछ अथाषत् पदीय कतषव्य गदाष सरकारको सम्पत्ति हानन नोक्सानी गरेको कुरामा 
लापरबाहीको दाधयत्व र्ौजदारी प्रकृनतको हुधछ। लापरबाहीको आिारभूत अविारणाको जगमा 
र्ौजदारी प्रकृनतको लापरबाहीको तत्त्व पहहचान हुनुपछष।8 स्थानीय अधिकारीले कानूनी कतषव्य 
(Statutory duty) वहन गने िममा कुनै हानन नोक्सानीको अवस्था उत्पन्न भएमा 

 
8 References: Donoghue v. Stevenson [1932] A.C. 562, Hedley Byrne & Co. Ltd. v. 
Heller & Partners Ltd. [1964] A.C. 465, and Dorset Yacht Co. Ltd. v. Home Office 
[1970] A.C. 1004, the position has now been reached that in order to establish that 
a duty of care arises in a particular situation, it is not necessary to bring the facts 
of that situation within those of previous situations in which a duty of care has 
been held to exist.  Rather the question has to be approached in two stages.  First 
one has to ask whether, as between the alleged wrongdoer and the person who 
has suffered damage there is a sufficient relationship of proximity or 
neighbourhood such that, in the reasonable contemplation of the former, 
carelessness on his part may be likely to cause damage to the latter -- in which 
case a prima facie duty of care arises.  Secondly, if the first question is answered 
affirmatively, it is necessary to consider whether there are any considerations 
which ought to negative, or to reduce or limit the scope of the duty or the class of 
person to whom it is owed or the damages to which a breach of it may give rise:  
see Dorset Yacht case [1970] A.C. 1004, per Lord Reid at p. 1027. 
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लापरबाहीको पवद्यमानता छ वा छैन भने्न पवर्यमा ननणषय गदाष ननम्न ३ तत्त्वका (Triple test) 
आिारमा ननणषय गररधछः9 

• Foreseeability (पूवाषभासयोग्य) 
• Proximity (ननकटस्थता)  
• Fairness, justness and reasonableness (स्वच्छता, 

धयायशीलता र तकष सङ्गतता) 

रािर सेवकले कतषव्य पालन गने िममा कुनै कायष गदाष वा कुनै कायष नगदाष सम्भापवत दुष्पररणाम 
वा हानन नोक्सानी हुन सक्ने पूवाषभासयोग्य (Foreseeability) अवस्थाको पवद्यमानता 
देखखिदा देखखिदै रािर सेवकले यस्ता कायष गरेको वा कायष गनष चुकेको देखखएमा लापरबाहीपूवषक 
कतषव्य गरेको माननधछ। सम्पत्तिको हानन नोक्सानीको ननकटस्थ कारण (Proximity test) 
ननजै रािर सेवकको कायष वा कतषव्यहीनता (act or omission) रहेको देखखनुपछष। 
रािर सेवकले संपविान र कानून बमोशजमको कतषव्य ननवाषह गरेको पररणामस्वरूप सरकारी 
सम्पत्तिको हानन नोक्सानीको अवस्था िटेको अवस्थामा र्ौजदारी दाधयत्व थोपदाष स्वच्छ, 
धयायशील र तकष सङ्गत (Fairness, justness and reasonableness) ढङ्गले 
हेनुषपछष। कानूनी कतषव्य (Statutory duty) पालन गदाष हानन नोक्सानी भएको भने्न धयाय 
ननरूपणको पवर्य रहेकोले भ्रिाचारको र्ौजदारी दाधयत्व बोकाउुँ दा स्वच्छता, धयायशीलता र 
तकष सङ्गतता (Fairness, justness and reasonableness) को कसीमा हेनुषपछष।  

भ्रष्टाचार तर्िारर् एेर्,२०५९ को दफा १७ र दफा ८ को अन्तर्द्नन्र्द् र ििायोजर् 

कुनै रािर सेवकले आरू्लाइष वा अरू कुनै व्यक्क्तलाइष गैरकानूनी लाभ पुर्‍याउने वा नेपाल सरकार 
वा सावषजननक सम्पत्ति गैरकानूनी हानन पुर्‍याउने बदननयतले सरकारी वा सावषजननक सम्पत्ति 
गैरकानूनी रूपमा आफ्नो वा अरूको नाममा दताष, भोग चलन गने गराउने कायष सो दर्ा ८(१)(ज) 
को दायरा शभर पदषछ। कुनै रािर सेवकले आफ्नो ओहदाको कतषव्य पालन गदाष नेपाल सरकार वा 
सावषजननक संस्थाको सम्पत्तिको लापरबाही वा बदननयत गरी हहनाधमना, हानन नोक्सानी वा 
दुरुपयोग गरे गराएमा सो दर्ा १७ आकर्र्ित हुने देखखधछ। यी दुवै प्राविानमा नेपाल सरकार वा 
सावषजननक संस्थालाइष गैरकानूनी "हानन पुर्‍याउने" शजदावली राखेको आिारमा यी दुवै दर्ाहरू 
समानाधतर रूपमा वा एउटै कसूरमा दुवै प्राविान सुँगसुँगै प्रयोग हुन सक्ने हो की भनी हद्वपविा 
उत्पन्न हुने देखखधछ। 

 
9 Barrett v. London Borough of Enfield, (1999) 243 N.R. 247 (HL) 
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नेपाल सरकारको सम्पत्ति गैरकानूनी रूपमा आफ्नो वा अरूको नाममा दताष गरी नेपाल 
सरकारलाइष हानन पुर्‍याउने वाक्यांश को अथष ननश्चित (Specific) छ (दर्ा ८) भने "ओहदाको 
कतषव्य पालन गदाष नेपाल सरकारको सम्पत्ति हानन नोक्सानी" को अथष व्यापक (general) 
छ  (दर्ा १७)। दर्ा ८ अधतगषत समेहटने पवर्य ननश्चित छ (Content specific) भने दर्ा 
१७ मा हानन नोक्सानीको पवर्य तोपकएको छैन, यस दर्ाले समेहटने पवर्य अनेक हुन सक्छन्। 
यसका अनतररक्त दर्ा ८ भोग वा स्वाधमत्वको गैरकानूनी हस्ताधतरणको सधदभष (Context) 
मा आएको देखखधछ भने दर्ा १७ िोखा वा जालसाजीपूवषक सम्पत्तिको प्रयोग, अपचलन 
(fraudulent conversion of property) को सधदभष (Context) आएको 
देखखधछ। यसले स्वाधमत्व हस्ताधतरण (Ownership transfer) को पवर्यवस्तु समेटेको 
देखखएन। सम्पत्तिको स्वाधमत्व हस्ताधतरणको कायष गैरकानूनी हुन सक्छ तर हहनाधमना हुन 
सक्दैन। यी दुवै प्राविानको सधदभष (Context) र पवर्यवस्तु (Content) परस्परमा शभन्न 
रहेकाले दुवै दर्ामा एउटै शजद "हानन" परेको आिारमा मार पवर्यवस्तु खखप्ठ्टएको अथष गनष 
धमल्दैन।  

दर्ा १७ को पवर्यवस्तु व्यापक (general) रहेकाले दर्ा ८ ले समेटेका पवर्यवस्तुको हदसम्म 
बाहहर रहने गरी प्रयोग गनुष नै धयायोद्धचत हुधछ। "generalia specialibus non 
derogant" (General things do not derogate from specific things.) 
भने्न कानूनको व्याख्याको शसद्धाधत आकर्र्ित हुधछ अथाषत् सामाधय प्राविान र पवशेर् प्राविान 
आपसमा बाश्चझएमा पवशेर् प्राविान माधय हुधछ। ननयम के हो भने एउटै एेन शभर पनन सामाधय 
प्राविान र खास प्राविान राखखएका छन् भने खास खास पवर्यमा खास प्राविान नै पियाशील 
हुधछ भने बाुँ की पवर्यहरूमा सामाधय प्राविान नै पियाशील हुधछ। अथाषत् खास प्राविानले 
समेटेको पररधिको हदसम्म खास प्राविान नै प्रभावकारी रहने र नसमेहटएका अधय पवर्यको 
हदसम्म सामाधय प्राविानको दायरामा रहने गरी कानूनको प्रयोग हुनुपछष। 

भ्रिाचार ननवारण एेन,२०५९ को दर्ा १७ मा "नेपाल सरकार वा सावषजननक संस्थाको सम्पत्ति" 
शजदावली प्रयोग भएको पाइधछ तर यसको पवर्य-सूची ददइषएको छैन। सम्पत्तिको के्षर व्यापक 
छ र हानन नोक्सानी अनेक पकशसमले हुनसक्छ। यसरी दर्ा १७ को के्षर असीधमत हुने देखखदा 
यसको प्रयोगमा साविानी अपनाउनु धयायोद्धचत हुधछ। यस दर्ा १७ को प्रयोग गदाष यसै एेनको 
अधय दर्ाहरूको प्रयोजन सङु्कद्धचत गनष धमल्दैन। दर्ा १७ को पवर्यवस्तुले दर्ा ८(१) को देहाय 
खण् (ङ) (ज) (ञ), दर्ा ८(१)(३) को पवर्यवस्तुसुँग खखप्ठ्टएको (Overlapping) 
देखखधछ। दर्ा ८(१) को पवर्यवस्तु स्पि नै रहेकोले यस दर्ा ननष्प्रभावी हुने गरी दर्ा १७ को 
प्रयोग गनष धमल्दैन। भ्रिाचार ननवारण एेन, २०५९ को दर्ा १७ को व्यवस्थाको आिारमा दर्ा 
८(१)(ज) को उपचार प्रनतस्थापन वा पवस्थापन हुने अथष गनुष कानूनी व्याख्याको आिारभूत ननयम 
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पवपरीत हुन जाधछ। धमल्दैन। काननू व्याख्याको सङ्गनतको ननयम (Rule of harmonious 
construction) अनुसार हरेक कानूनको प्रभावकाररता आ-आफ्ना के्षर र सीमाशभर समान 
हुधछ। पविाधयकाले नै तोकेकोमा बाहेक कानूनको प्रभावकाररतामा उचननच (Superior or 
inferior) गनष धमल्दैन। काननू व्याख्याको सङ्गनतको ननयम अनुसार दर्ा ८(१) को 
पवर्यवस्तुसुँग नखखप्ठ्टने गरी दर्ा १७ को प्रयोजनीयता (Applicability) ननश्चित गनुषपछष। 
यसरी दर्ा १७ अधतगषत नेपाल सरकारको वा सावषजननक संस्थाको सम्पत्तिको पवर्यवस्तु 
ननिाषरण गदाष दर्ा ८ को प्राविानको अधतरवस्तुसुँग सङ्गनतपूणष हुने गरी ननश्चित गनुष धयायोद्धचत 
हुने देखखधछ। 

यसरी भ्रिाचार ननवारण एेन, २०५९ को दर्ा ८(१)(ज) प्रयोग हुने हदसम्म (to the extent 
of its applicability) दर्ा १७ को प्रयोग हुन सक्दैन। यसको अथष हो, यी दर्ा ८(१)(ज) 
र दर्ा १७ को प्रयोजन परस्परमा स्वतधर छ। यी दर्ाहरू न त परस्परमा पररपूरक हुन न त 
समपूरक नै हुन। दर्ा १७ ले दर्ा ८(१)(ज) को स्वतधर प्रयोगमा कुनै बािा गदैन। तसथष दर्ा 
८(१)(ज) को कसूर ठहरेका प्रनतवादीका हकमा दर्ा ८(१) को सजायका अनतररक्त दर्ा १७ 
अधतगषत पनन सजाय हुनुपछष भने्न पविाधयकी मनसाय होइन। एउटै तथ्यमा यी दुइष दर्ाहरू एकै 
साथ (simultaneously) कसरी आकर्र्ित हुन सक्छ, वादीले नै पुनि गनुषपछष।  

तर्श्कषन 

भ्रिाचारको कानूनी पररभार्ा अधय समाजशास्रीय पररभार्ा भधदा केही र्रक छ। रािर सेवकले 
कानून बमोशजम प्राप्ठ्त अधिकार र शजम्मेबारी बहन गदषछ र भ्रिाचारको कसूर भनेको रािर सेवकले 
बदननयतपूबषक गरेको अधिकारको दुरुपयोग (Abuse of entrusted power) हो। 
रािर सेवकले असल ननयतले गरेको कायषसम्पादनमा कथङ्कदाद्धचत् हुन गएका रुहट मार भ्रिाचारको 
सम्पूणषता भने होइन। कानूनी रहुट कानून बमोशजम नै सब्च्चने पबर्य हो। रािर सेवकले कानून 
बमोशजम प्राप्ठ्त अधिकारको बदननयतपूबषक दुरुपयोग गरेको हो वा रािर सेवकले असल ननयतले 
गरेको कायषसम्पादनमा कथङ्कदाद्धचत् रुहट हुन गएको हो ननक्याेल गनुष आवश्यक छ। भ्रिाचार 
ननवारण एेन, २०५९ को दर्ाहरु र अधय सम्बन्धित कानूनबीच एवं भ्रिाचार ननवारण एेन, २०५९ 
को पबशभन्न दर्ाहरुबीचमा पनन सामाधयतया द्वधद्व देखखधछ। यस्ता द्वधद्वको समायोजन कानून 
व्याख्याको सङ्गनतको ननयम (Rule of harmonious construction) अनुसार 
गनुषपछष। भ्रिाचार ननवारण एेन, २०५९ को दुरुपयोग हुन गएमा कानून बमोशजम प्राप्ठ्त 
कायषकाररणी शद्धक्तको प्रयोग नै ननष्प्रभावी हुने अबस्थातर्ष  चनाखो हुन आवश्यक छ।  



न्याय के्षत्रिा कृत्रत्रि बतु्रिििा (Artificial 
Intelligence-AI) को उपयोतगता र चरु्ौती 

 
 

      िररष्ठ अमििक्ता केदार प्रिाद कोइराला• 
 

आज हामी यस्तो समयमा छाौँ जहाुँ  संसारको चौथो औद्योनगक िान्धतले हाम्रो ढोका 
ढकढक्याइरहेको छ । आर्टिनर्शसयल इधटेशलजेधस (AI) अब 'भपवष्य' रहेन, यो हाम्रो 'वतषमान' 
भइसक्यो र हामी यसको माझमा रहेका छाौं।  कानून सिौँ समाजको पवकाससुँगै पररवतषन हुुँदै 
आएको छ । इनतहास हेने हो भने, जब छापाखाना आयो, कानून छापपन थाल्यो । जब इधटरनेट 
आयो, साइबर कानून बधयो। आज जब मेशसनले सोच्न थालेको छ, तब हाम्रो धयाय प्रणालीले 
पनन आफ्नो सोच्ने तररका बदल्नुपने बेला आएको छ । 

हामी िेरैलाइष ्र छ- के एआइषले वकीलको स्थान शलनेछ? के धयायािीशको स्थान शलनेछ?  
एआइषले त्यो वकील वा धयायािीशको स्थान शलनेछ जो प्रपवधिसुँग मार ननभषर हुधछ, तर त्यसले 
त्यो वकील वा धयायािीशलाइष सम्बृद्ध बनाउनेछ जसले प्रपवधिलाइष सािन बनाउन सक्छ। एआइष 
एउटा यस्तो सािन हो जो जाधदा श्रीखण् र नजाधदा खुपाषको बबि् भनेजस्तै हो। एआइष धयायको 
सािन हो, साध्य होइन । धयाय यान्धरक हुन सक्दैन । धयाय पवधि र पववेकमा आिाररत हुधछ। 
धयाय यान्धरक हुनबाट जोगाउनु आजको चुनौती हो । 

हाम्रो धयाय प्रणालीलाइ प्रपवधिके माध्यमले  छररतो र पहुुँचयोग्य बनेको नयाुँ  युगको सुरुवात गरी 
धयायपाशलकालाइ समयसापेक्ष बनाउनुछ। तर यो कायषबोझले द्धथद्धचएको छ। अहहले पनन हाम्रा 
अदालतहरूमा हजाराौँ मुद्दाहरू रै्सला हुन बाुँ की छन्। मुद्दाको यो चाङ (backlog) केवल एउटा 
तथ्याङ्क मार होइन; यो त धयायको पखाषइमा रहेका हजाराौँ नेपालीहरूको िैयषताको परीक्षा पनन 
हो। एउटा पकसान होस् वा उद्यमी व्यवसायी वा पेशाकर्मिलगायतका सबै तह तप्ठ्काका जनतालाइ 
धयायमा हढलाइ हुन ुभनेको धयाय ददन इधकार गनुष हो। उनीहरूको आस्थाको िरोहर भन्त्कन ुहो। 
यसो नहोस भन्नाका लानग हामीले एआइलाइ सहयोगी औजारको रुपमा शलन सक्दछौ तथापी 
हाम्रा सामु ननम्न प्रश्नहरु छन-   

● "एआइषको पवकास िुत गनतमा भइरहेको छ । नेपाल जस्ता देशहरूमा हामी प्रपवधि 
उपभोक्ता मार नभइष ननयमनकताष पनन बनु्नपछष वा पदैन? प्रपवधि पवकास र बौद्धद्धक 

 
• वररष्ठ अधिवक्ता कोइराला नेपाल बार एशोशसएशनको महासद्धचव हुनुहुधछ।  
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सम्पत्ति अधिकारबीच सधतुलन धमलाउन हामीले अधतराषनिर य मापदण्हरूलाइष हाम्रो 
स्थानीय कानूनसुँग कसरी जो््न सक्छाौं?"  

● "एआइषले सजृना गने कामहरूमा प्रनतशलपप अधिकार कसको हुधछ? एउटा माननसको 
बुद्धद्धले सजृना गरेको काम र एआइषद्वारा सृशजत काममा कानूनले कसरी र्रक छुट्याउने 
हो? यसमा प्रि कानून व्यवस्था आवश्यक छ छैन ?"  

● "बृहत् ्ेटा (Big Data) पबना एआइष चल्दैन, तर ्ेटाको दुरुपयोग रोक्न र 
नागररकको गोपनीयता (Privacy) कायम राख्न हामीसुँग काननू र संयधर छ? 
एआइष र ्ेटा सुरक्षालाइष सुँगै लैजानुपछष वा पदैन?"  

िुद्दाको चाङ र व्यिस्थापकीय चुर्ौती: 

अहहले हाम्रो 'Case Management System' िमश ह्शजटल ढड्डाको रूपमा पवकास 
हुुँ दैछ। यसले सूचना भण्ारण त गछष, तर त्यसको पवशे्लर्ण वा व्यवस्थापनमा हामीलाइष मद्दत 
गरररहेको छैन । दैननक पेशी सूची (Cause List) व्यवस्थापन गनेदेखख शलएर पुराना रै्सलाहरू 
(Precedents) खोज्नेसम्मका काम मै हाम्रो समय खचष भइरहेको छ।  

न्यायको िारथीको रूपिा 'आर्टितफसियल इन्टेसलजेन्ि': 

हामी यहाुँ  धयायािीशको 'पववेक' लाइष मेशसनले प्रनतस्थापन गछष भने्न माधयता राख्दैनाौँ। कानून 
भनेको सामाशजक अनुभव र मानवीय संवेदनाको पवर्यसमेत हो, जनु मेशसनले बझु्न सक्दैन । 
तर, धयाय सम्पादनमा हुने हढलाससु्ती हटाउन हामी AI लाइष तीनवटा मुख्य के्षरमा प्रयोग गनष 
सक्छाौँ:  

१.  िुद्दाको स्िचासलत िगीकरर् (Automated Case Categorization): 
AI ले दताष हुनासाथ मुद्दाको प्रकृनत र गम्भीरता अनुसार त्यसलाइष वगीकरण गनषसक्छ। 
जसले गदाष मौशलक हक वा अनत जरुरी मुद्दाहरूलाइष प्रणालीले नै प्राथधमकतामा राख्न 
मद्दत गछष।  

२.  स्माटन पेशी व्यिस्थापर् (Predictive Scheduling): पुराना तथ्याङ्कको 
पवशे्लर्ण गरेर AI ले कुन मुद्दामा कनतसमय लाग्न सक्छ भने्न अनुमान गनषसक्छ । 
यसले गदाष 'ताररख तोक्ने' र 'हेनष नभ्याइने' समस्यालाइष कम गरी एउटा व्यवस्स्थत 
'Smart Cause List' तयार गनष सपकधछ।  
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३.  कार्रू्ी अर्ुिन्िार्: हामीलाइष नेपाली कानून र नशजरहरू बझु्ने AI को आवश्यकता 
छ। यदद पवकट शजल्लाका एक युवा कानून व्यवसायीले सेकेध् भरमै सवाेच्च 
अदालतका साधदर्भिक नशजरहरू भेटाउन सके भने, धयायमा रहेको भौगोशलक दूरी 
स्वतः मेहटनेछ।  

प्रविमि र रै्ततकता:  

कानून व्यवसायीको रूपमा हामी संपविानका रक्षक हाौँ। प्रपवधिको प्रयोग गदाष हामीले 
'गोपनीयताको हक' (Data Privacy) र 'पक्षपातरहहत धयाय' (Algorithmic Bias) 
मा सम्झौता गनुषहुुँ दैन। धयायको अन्धतम ननणषय सिौँ मानवीय पववेकले नै गनुषपछष, प्रपवधि त केवल 
त्यो पववेकलाइष सिाउने औजार मार हुनुपछष। तसथष हाम्रो ध्यान प्रपवधियुक्त धयाधयक 
नैनतकतातर्ष  हुनु पदषछ ।  

िुद्दाको चाप (Case Backlog):   

अहहले नेपालका अदालतहरूमा हजाराौँ मुद्दाहरू पवचारािीन छन्। एउटा सामाधय अंशबण्ा वा 
जग्गाको मुद्दा धछन्न पुस्ता पबत्ने अवस्था छ। "हढलो धयाय ददन ु धयाय नददन ुबराबर हो" भने्न 
शसद्धाधतलाइष हाम्रो कमषचारी सयधर र भौनतक स्रोतको अभावले चुनौती ददइरहेको आजको 
अवस्थामा एआइषले कसरी मद्दत गनष सक्छ? यसका लानग ननम्नतररका अपनाउन सपकधछ ।  

● स्िचासलत मिसिल अध्ययर्: एउटा मुद्दामा सयाौँ पानाका धमशसल हुधछन्। एआइषले 
ती सबै पानाहरूलाइष सेकेध् मै पढेर कुन प्रमाण बशलयो छ र कुन नशजरसुँग बाश्चझएको 
छ भनेर ररपोटष तयार गररददन सक्छ।  

● पेसश व्यिस्थापर्िा तर्ष्पक्षता: अहहले पेसी तोक्ने प्रपियामा कहहलेकाहीँ मानवीय 
रुटी वा प्रश्न उठ्ने गछष। एआइषले मुद्दाको प्रकृनत, धयायािीशको पविता र समयको 
उपलब्िता हेरेर 'अल्गोररदम' मार्ष त ननष्पक्ष पेसी तोक्न सक्छ।  

● अर्ुभिको विशे्लषर्: यदद कुनै मुद्दामा १० वटा उस्तै नशजर छन् भने, एआइषले यो 
मुद्दाको सम्भापवत पररणाम के हुन सक्छ भनेर वकील र पक्षलाइष पहहले नै अनुमानयोग्य 
(Predictable) जानकारी ददन सक्छ, जसले गदाष िेरै मुद्दाहरू अदालत पुग्न ुअगावै 
'मेलधमलाप' (Mediation without litigation) बाटै टुहङ्गन सक्छन्।  
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कार्रू्ी िहायता:  

'ह्शजटल पवभेद' वा 'प्रापवधिक पहुुँचमा असमानता' का कारण धयायमा पहुुँच हुन सकेको छैन। 
यो पवभेद भौगोशलक, आर्थिक र सामाशजक कारणले मार होइन लैहङ्गक र भानर्क कारणले समेत 
भएको छ। कानुनी िानको अभावले गदाषसवषसािारण धयायबाट टाहढएका छन्। उदाहरणका 
रूपमा यददहामीले स्थानीय भार्ामा कुरा गनषसक्ने 'एआइष शलगल एजेधट' बनाउन सक्याौँ  भने, 
एउटा नागररकले आफ्नो मोबाइलबाटै "मैले कसरी नागररकता पाउने?" वा "मेरो अधिकार 
कसरी सुरश्चक्षत गने?" भने्न सल्लाह तुरुधतै पाउन सक्छ।यसले धयायमा पहुुँचलाइष सुलभ 
बनाउनेछ। तर यसका केही जोखखमहरू पनन रहेका छन । प्रपवधिले धयायमा पहुुँचत बृद्धद्ध हेला तर 
यो रुटीरहहत भने छैन ।  

डाटाको िरुक्षा र थप चरु्ौतत:  

हाम्रा पक्षका व्यक्क्तगत र संवेदनशील सूचनाहरू एआइष कम्पनीका सभषरमा कत्तिको सुरश्चक्षत 
रहधछन्? यसका लानग हामीलाइष तत्काल '्ाटा संरक्षण एेन' आवश्यक छ, वा छैन?  भने्न बहस 
चशलरहेको समयमा सवाेच्च अदालतको  सूचना प्रपवधि नीनतले देहायको कठीनाइलाइ  उजागर 
गरेको पाइधछ । 

• धयायपाशलकाको आफ्नै Data Center नभएको । 
• धयायपाशलकाको दीिषकालीन सचूना तथा सञ्चार प्रपवधि नीनतको अभावका कारण 

रणनीनतक योजना तथा सूचना प्रपवधि गुरुयोजनाले राखेका लक्ष्य अनुसारका प्रणाली 
पवकास गरी सोको प्रभावकारी प्रयोग हुन नसकेको, 

• सूचना तथा सञ्चार प्रपवधिबाट हुने पररवतषनलाइष आत्मसात् गने गरी स्पि कानूनी 
व्यवस्थाको अभावका कारण रुपाधतरणकारी पररवतषन हुन नसकेको, 

• सूचना प्रपवधिसम्बधिी प्रापवधिक जनशद्धक्तको स्थाधयत्व नभएकोले मानव संशािनमा 
उत्पे्ररणाको अभाव रहेको देखखएको, 

• सावषजननक खररद एेनलगायतका कानूनहरुमा सूचना प्रपवधिसुँग सम्बन्धित पूवाषिार 
पवकास, हा ष्वेयर तथा सफ्टवेयर खररदलाइष अनुकूल हुने छुटै्ट कानूनी व्यवस्था नरहेको 
एवं सावषजननक खररद एेनको अस्पिताले आवश्यकताअनुरूपका सचूना प्रपवधिसुँग 
सम्बन्धित सामाग्रीहरू खररद गनष कदठनाइष उत्पन्न हुने गरेको, 
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• पररवतषनलाइ सहजै ब्स्वकार नगने, पररवतषनप्रनत वश्वास नगने तथा नयाुँ  प्रपवधिप्रनत 
अननच्छा जनाउने जस्ता कारणहरुलाइ सम्बोिन गनष पररवतषन व्यवस्थापन सम्बन्धि 
ठोस रणनीनतको अभाव । 

• बजेटलगायतका स्रोतसािनहरुको धयूनता तथा साझेदारीसम्बधिी स्पि नीनतको 
अभावको कारण धयायपाशलकाको ह्शजटल रुपाधतरणसम्बधिी कायष गनष कदठनाइष 
रहेको । 

िसशर्को पिूानग्रह:  

एआइषले त्यही शसक्छ जुन हामीले शसकाउुँ छाौँ। यदद हाम्रा पुराना रै्सलाहरूमा कतै लैहङ्गक वा 
जातीय पूवाषग्रह द्धथयो वा असाधदर्भिक कथनहरु छन् भने एआइषले पनन त्यही कुरा दोहोयाषउन 
सक्छ। त्यसैले एआइषको ननणषयमा सिौँ 'मानवीय सुपरीवेक्षण' (Human-in-the-loop) 
अननवायष हुनुपछष।  

प्रिार्को विश्विर्ीयता:  

एआइषले तयार पारेका कागजात वा '्ीपरे्क' प्रमाणहरूलाइष अदालतले कसरी द्धचने्न? यो हाम्रा 
लानग ठुलो चुनौती हो। तथापप हामी अब प्रपवधिमैरी हुनुको पवकल्प छैन। यसका लानग हामीले 
तीनवटा मुख्य के्षरमा काम गनुषपनेछ:  

१. र्ीततगत रे्तृत्ि: सरकारलाइष एआइष र प्रपवधिमैरी कानून बनाउन लबी, ए्भोकेसी र 
पवशेर्ि सल्लाह ददने।  

२. िकीलहरूको क्षिता िृत्रि: देशभरका ७ वटै प्रदेशमा वकीलहरूका लानग 'ह्शजटल 
साक्षरता र एआइष ताशलम' सञ्चालन गने ।  

३. प्रविमििा लगार्ी: अदालतहरूलाइष पूणषरूपमा 'ह्शजटल' बनाउन र इ-कोटष (e-
Court) को अविारणालाइष आिारभूत तहसम्म पुयाषउन वकालत गने।  

धमनत २०८३ असार १० गते सवाेच्च अदालतको रू्लकोटषको बैठकले धयायपाशलकाको सूचना तथा 
सञ्चार प्रपवधि नीनत, २०८३ लाइष स्वीकृत गरेको छ।  सवेच्च अदालतले जसमा एआइ प्रयोग 
सम्बन्धि  व्यवस्था गरेको पाइधछ- 

१ धयाधयक कामकारवाहीसम्बधिी मस्यौदा लेखन, अध्ययन अनुसधिानलगायतका 
कायषमा सहयोग पुग्ने गरी कृद्धरम बौद्धद्धकतामा आिाररत प्रणाली पवकास गरी प्रयोग 
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बढाइनेछ । तर प्रत्यक्ष रुपमा धयाधयक ननणषयमा दखल पुग्ने गरी कृद्धरम बदु्धद्धमिाको 
प्रयोग गररने छैन। 

२ धयाधयक कामकारवाहीमा आधतररक वा बाह्य ननकायबाट पवकास गररएका कृद्धरम 
बुद्धद्धमिासम्बधिी प्रणाली (Third Party System) को प्रयोग गदाष त्यसको 
पवश्वसनीयता, पारदर्शिता, पूवाषग्रहरहहतता र कायष सञ्चालनको ढाुँ चा 
(Algorithmic processes) लगायतका पक्षमा पवशे्लर्ण गरी उपयुक्तताको 
आिारमा प्रयोग गने व्यवस्था धमलाइनेछ । 

३ मुद्दा व्यवस्थापन प्रणालीमा मुद्दा सम्बधिी पववरण तथा कागजात प्रपवि गदाष कृद्धरम 
बुद्धद्धमिा प्रणालीका लानग मेशसनले खोजी गनष सक्ने (Machine 
Readable/Searchable) ढाुँ चामा ्ाटाबेस तयार गररनेछ । 

४ अदालतको कामकारवाहीमा कृद्धरम बदु्धद्धमिाको प्रयोग, यसको उपयोनगता, 
जोखखमलगायतका पवर्यमा आधतररक तथा बाह्य प्रयोगकताष तथा सरोकारवालाहरुमा 
सचेतना बढाउने कायषिम संचालन गररनेछ । 

तर्ष्कषन: 

हामीले पबसषन ु हुुँ दैन पक धयायको आत्मा 'पववेक' र 'सत्यको' ननकटता हो। एआइषसुँग ठुलो 
भण्ारण त होला, तर मन, मन्ष्तस्क र पववेक हुुँ दैन। हाम्रो लक्ष्य एउटै हो- प्रपवधिको गनत र मानव 
जानतको धयायोद्धचत पववेकलाइष जो्ेर एउटा यस्तो नेपाल बनाउने, जहाुँ  गररबभधदा गररब 
नागररकले पनन "मैले धयाय पाउुँ छु" भने्न पवश्वास गरोस्। धयाय अनुमानयोग्य होस् । धयाय सरल 
र सहज होस । धयायपाशलकाके जनआस्था अशभवृद्धद्ध होस् । 



िािनजतर्क खररदिा भ्रष्टाचार र कार्रू्ी 
व्यिस्थाहरूको ििालोचर्ात्िक हटप्पर्ी 
 

    अमििक्ता अतर्ल कुिार शे्रष्ठ• 
 

१. पररचय:  

नेपालमा सावषजननक खररद प्रणाली आज केवल प्रशासननक प्रपिया मार शसधमत नभइष 
सावषजननक बहस र कानूनी पववादको केधिपबधदु बधदै गएको छ। पवशेर्तः सावषजननक ठेक्का, 
पूवाषिार ननमाषण तथा सरकारी खररद प्रपियासुँग सम्बन्धित अननयधमतता र भ्रिाचारका 
आरोपहरूका आिारमा पवशेर् अदालतमा दताष हुने मुद्दाहरूको संख्या िमशः बढ्दो प्रवृत्तिमा रहेको 
छ। राज्यको ठूलो आर्थिक स्रोत पररचालन हुने यस के्षरमा शसजषना भएको पववाद तथा मुद्दाहरूले 
सावषजननक स्रोतको पारदशी व्यवस्थापन, उिरदाधयत्व र सुशासनप्रनतको पवश्वासमाद्धथ गम्भीर 
प्रश्नहरु उठाएका छन्। 

यस सधदभषमा, एउटा महत्वपूणष कानूनी प्रश्न स्वाभापवक रूपमा उठ्छ पक सावषजननक खररद 
प्रपियामा देखखने अननयधमतता र भ्रिाचारजधय पियाकलापलाइष अधततः कुन पवधिको 
दृनिकोणबाट हेने? के यी केवल करारका सीमा शभर सीधमत, दाधयत्व उल्लङ्घनका सािारण 
पववाद हुन्, जसको उपचार क्षनतपूर्ति, करारीय दाधयत्व ननवाषह, वैकस्ल्पक पववाद समािान र 
प्रशासननक कारवाहीमा शसधमत रहधछ? वा धयनै कायषहरू “बदननयत मनसाय” को आरोपसुँगै 
कसैलाइष गैरकानूनी लाभ र कसैलाइष हानी नोक्सानीको नाममा आफ्नो स्वरूप रूपाधतरण गदै 
र्ौजदारी धयाय प्रणालीशभर प्रवेश गछषन्, जहाुँ  राज्य स्वयं अशभयोजक बधदै कैद, जररवाना वा 
दुवै सजायको माग गछष? अझ सिन रूपमा हेदाष, के एउटै तथ्यपरक िटना वा कायष वा करारको 
उल्लंिनले एकैपटक करारीय दाधयत्वको उल्लङ्घन र र्ौजदारी कसूर, दुवै स्वरूप ग्रहण गनष 
सक्छ? 

सामाधयतया: सावषजननक खररदको उत्पत्ति नै करारमा आिाररत हुधछ, जुन राज्य र 
परामशषदाता/सेवा-प्रदायक/ननमाषण-व्यवसायी बीचको सहमनत, दाधयत्व र पवश्वासमा हटकेको 
एक करारीय सम्बधि हो। यस आिारबाट उत्पन्न हुने पववादहरू स्वभावतः देवानी दायराशभर पछषन्, 
जहाुँ  समािानको केधि क्षनतपूर्ति, दाधयत्वको सधतुलन र करारको प्रभावकारी कायाषधवयनमा 
केखधित हुधछ। तर व्यवहारमा, नेपालको हकमा धयनै करारजधय सम्बधिहरूमा “बदननयत मनसाय” 

 
• अधिवक्ता अननल कुमार शे्रष्ठ काठमा्ाौं  स्कूल अर् लको सह-प्राध्यापक हुनुहुधछ। 
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र “गैरकानूनी लाभ” को व्याख्याबाट प्रभापवत हुुँदै पवशेर् र्ौजदारी एेनको दायरामा मार सीधमत 
नगरी सामाधय र्ौजदारी कानूनसम्म करारीय दाधयत्व तथा करारमा आिाररत कायषहरु पवस्तार 
भएको देखखधछ। र्लतः एउटै िट्नाले करारीय दाधयत्व अधतगषत क्षनतपूर्ति दाबी, प्रशासननक 
तहमा कालोसूचीकरण, सामाधय र्ौजदारी र पवशेर् र्ौजदारी एेन अधतगषत अशभयोजन गनष धमल्ने 
गरी कानूनी व्यवस्थाहरु भएका छन्। यी सबै आयामहरू एकैसाथ सपिय हुने अवस्था शसजषना 
भइरहेको र सावषजननक खररद करारका पक्ष तथा करार कायाषधवयन गने अधिकारीहरु र 
करारअनुसार कायषहरु गने व्यद्धक्त (कानूनी तथा प्राकृनतक) सबै र्ौजदारी कसूरको दाधयत्व बहन 
गनुषपने अवस्थासम्म पुगेको थुपै्र उदाहरणहरु रहेका छन्।  

पवशेर् अदालतमा दताष भएका पवशभन्न मुद्दाहरूले पनन यही प्रवृत्तिलाइष झल्काउुँ छन्, जहाुँ  करार 
कायाषधवयनसुँग सम्बन्धित पववादहरू समेत िमशः र्ौजदारी दाधयत्व अधतगषत पररभानर्त भएको, 
कसूरहरु ठहर भएको र सजाय बहन गररएको सधदभषहरु ननयनतमा रुपाधतरण हुुँ दै गरेको महसुस 
गनष सपकने गरर देखखएका छन्। तसथष, नेपालको पवद्यमान कानूनी संरचनाले यस पवर्यलाइष 
बहुआयाधमक रूपमा सम्बोिन गने तथा र्रक-र्रक कानूनी व्यवस्थाहरु मार्ष त ननयधमत तथा 
ननदेशशत गरररहेको कुरा पववाद हुन सक्दैन। यद्यपप, एउटै सावषजननक खररद प्रपियासुँग सम्बन्धित 
िटनाहरूमा देवानी तथा र्ौजदारी कानूनी व्यवस्थाहरू समानाधतर रूपमा लागू भइषराख्दा यसले 
अधिकारके्षरीय तथा प्रपियागत जहटलता मार उत्पन्न गरेको नभइष सावषजननक खररद कायषसुँग 
जोह्एका पवर्यहरुलाइष समचु्च तथा समनिगत कानूनशास्रीय दृनिकोणबाट हेनष हढला गनष नहुने 
संकेत गरररहेको छ। 

यही सधदभषमा, सावषजननक खररद प्रणाली शभर देखखने भ्रिाचारजधय गनतपवधिहरूको स्वरूप, 
नतनको कानूनी वगीकरण तथा पवशभन्न कानूनी व्यवस्थाबीचको अधिकारके्षरीय सम्बधिको 
प्रश्नलाइष यथोद्धचत रुपमा सम्बोिन गनुषपने पवर्य त््कारो भएको छ। प्रस्तुत लेखले सावषजननक 
खररद अधतगषतको दाधयत्व देवानी हुने वा र्ौजदारी हुने; पवशेर्तः ननमाषणसम्बधिी खररद वा 
पररयोजनाहरूमा हुने भ्रिाचारको प्रकृनत, त्यससुँग सम्बन्धित कानूनी संरचना मुख्यतः सावषजननक 
खररद एेन २०६३, सावषजननक खररद ननयमावली २०६४, भ्रिाचार ननवारण एेन २०५९ र मुलुकी 
अपराि संहहता, २०७४ बीचको अधतरसम्बधिलाइष समालोचनात्मक दृनिले पवशे्लर्ण गने प्रयास 
गरेको छ।  

२.  िािनजतर्क खररदको िितष्टगत बझुाइ: 

राज्यको पवकास, सेवा प्रवाह तथा सावषजननक स्रोतको प्रभावकारी व्यवस्थापनका प्रमुख 
आिारहरूमध्ये सावषजननक खररद प्रणाली एक महत्वपूणष स्तम्भका रूपमा स्थापपत छ। 
नागररकको दैननक जीवनसुँग प्रत्यक्ष रूपमा सम्बन्धित अधिकांश सावषजननक सेवा र पूवाषिार जस्तै 
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स्क, पुल, पवद्यालय, खानेपानी तथा सरसर्ाइ प्रणालीदेखख सरकारी कायाषलयमा प्रयोग हुने 
सािारण सामग्रीसम्म मुख्यतः सावषजननक खररद प्रपियामार्ष त नै प्राप्ठ्त गररधछन्। यस अथषमा, 
सावषजननक खररद सावषजननक स्रोतको प्रयोग तथा नागररकको अधिकारसुँग प्रत्यक्ष रूपमा 
गाुँ शसएको राज्यद्वारा सञ्चाशलत आर्थिक गनतपवधिहरूमध्ये एक अत्यधत संवेदनशील र महत्वपूणष 
के्षरका रूपमा माननधछ। 
क. िािनजतर्क खररदको अथन र पररभाषा: लोकतान्धरक शासन व्यवस्थामा सरकारले 

आफ्नो शजम्मेवारी पूरा गनष, जनहहत एवं देश पवकासका लानग आवश्यक पने वस्तु तथा 
सेवा खररद गनष र ननमाषण कायष गनषको लानग सरकारी कोर्को प्रयोग गरी ननित पवधि र 
प्रपिया अवलम्बन गरी गररने खररद नै सावषजननक खररद हो।1 सरल शजदमा भनु्नपदाष, 
सरकार वा सावषजननक ननकायले आफ्ना नागररकलाइष सेवा प्रदान गनष, पूवाषिार ननमाषण 
गनष तथा सावषजननक हहतका पवपवि कायषिम सञ्चालन गनषका लानग आवश्यक सामग्री, 
सेवा वा ननमाषण कायषको व्यवस्था गने प्रपिया नै सावषजननक खररद हो। सावषजननक खररद 
एेन, २०६३ को दर्ा २(क) अनुसार “खररद भन्नाले सावषजननक ननकायले यस एेन 
बमोशजम कुनै मालसामान, परामशष सेवा वा अधय सेवा प्राप्ठ्त गने वा कुनै ननमाषण कायष 
गने वा गराउने कायष सम्झनु पछष” भनन उल्लेख गरेको छ।2 जसमा “सावषजननक ननकाय” 
भन्नाले संवैिाननक अंग, अदालत, नेपाल सरकार तथा प्रदेश सरकारका मधरालय, पवभाग 
तथा प्रदेश सरकारले नेपाल राजपरमा सचूना प्रकाशन गरी सावषजननक ननकाय भनन 
तोकेको अधय संस्था भनन पररभानर्त गररएको छ।3 
त्यसैगरी, सावषजननक खररद एेन, २०६३ को दर्ा २ अधतगषत रहेको पररभार्ा खण्ले 
सावषजननक खररदसुँग सम्बन्धित मालसामान, ननमाषण कायष, परामशष सेवा तथा अधय 
सेवाको स्पि पररभार्ा गरेको छ। उक्त व्यवस्थाअनुसार मालसामान भन्नाले “चल वा 
अचल, सजीव वा ननजीव जुनसुकै प्रकारका वस्तु तथा नतनको आपूर्ति तथा सम्बन्धित 
सेवालाइष जनाउुँ छ”4, भने ननमाषण कायष अधतगषत “कुनै संरचना ननमाषण, पुनर्निमाषण, 
ममषतसम्भार आदद गने कायष तथा अधय सहायक कायषहरू समावेश हुधछन्।5 परामशष सेवा 
भन्नाले अध्ययन, अनुसधिान, ह्जाइन, सुपररवेक्षण जस्ता बौद्धद्धक सेवाहरूलाइष 

 
1 मश्चणराम गेलाल, नेपालमा सावषजननक खररद एेन कायाषधवयनका दुइष दशकः व्यावहाररक पववेचना, सावषजननक खररद 
पद्धरका, वर्ष १२, अङ्क १, असार २०८२,पृ.८ । 
2 सावषजननक खररद एेन, २०६३, दर्ा २(क) । 
3 एेजन, दर्ा २(ख) ।  
4 एेजन, दर्ा २(ग) । 
5 एेजन, दर्ा २(ि) । 
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समेहटएको पाइधछ।6 तसथष, सावषजननक ननकायले यी सबै वस्तु, तथा सेवाहरू 
एेनबमोशजम प्राप्ठ्त गने प्रपियालाइष समनिगत रूपमा सावषजननक खररदका रूपमा बझु्न 
सपकधछ। 
अधतराषनिर य स्तरमा पनन, आर्थिक सहयोग तथा पवकास संगठन (OECD) ले सावषजननक 
खररदलाइष “सरकार र सावषजननक संस्थाहरूले गने मालसामान, सेवा तथा ननमाषण 
कायषको खररद प्रपिया” भनेर पररभानर्त गरेको छ।7 त्यस्तै, अधतरानिर य व्यापार कानून 
सम्बधिी संयुक्त रािर संिीय आयोग (UNCTRAL) का अनुसार “खररद अथवा 
सावषजननक खररद भन्नाले खररद गने ननकायले वस्तु, ननमाषण तथा सेवा प्राप्ठ्ती बुझ्नुपदषछ” 
भनी पररभानर्त गरेको छ।8 युरोपपयन आयोग (European commission) ले 
पनन “सावषजननक ननकायहरूले ननमाषण, मालसामान वा सेवा प्राप्ठ्त गनष अपनाउने 
औपचाररक प्रपिया नै सावषजननक खररद हो” भनी स्पि गरेको छ।9 तसथष, दुवै रानिर य र 
अधतराषनिर य स्तरमा सावषजननक खररदलाइष राज्य सञ्चालनको महत्वपूणष तथा अननवायष 
कायषका रूपमा व्याख्या गररएको पाइधछ। 
माद्धथ उल्लेखखत पररभार्ा तथा बुझाइषको अनतररक्त, सावषजननक खररदको वास्तपवक अथष 
र महत्त्वलाइष बुझ्न यसको पविीय स्रोत बुझ्न ुअत्यधत आवश्यक छ। राज्यको पविीय 
स्रोतहरू मूलतः सवषसािारण नागररकबाट कर, राजश्व, महशुल तथा पवपवि शुल्कका 
माध्यमबाट संक्लन हुने भएकाले, नतनको उपयोगमा ननहहत उिरदाधयत्व केवल कानूनी 
दाधयत्वमा सीधमत नभइष जनपवश्वास (public trust) सुँग अधतरसम्बन्धित रहधछ। यस 
अथषमा, सावषजननक खररद प्रपिया राज्यले नागररकप्रनत वहन गने उिरदाधयत्वको 
परीक्षणस्थल (test of accountability) का रूपमा अशभव्यक्त हुधछ, जहाुँ  प्रत्येक 
ननणषय, प्रत्येक खचष र प्रत्येक प्रपिया सावषजननक हहत तथा जवार्देहहतासुँग प्रत्यक्ष 

 
6 एेजन, दर्ा २(ङ) । 
7 The Organization for Economic Co-operation and Development (OCED), 2017 
defines “Public procurement refers to the purchase by governments and state-
owned enterprises of goods, services and works.”.  
8 UNCITRAL Model Law on Public Procurement (2011), Article 2 (j), states 
“Procurement” or “public procurement” means the acquisition of goods, 
construction or services by a procuring entity”. 
9 European Commission defines “Public procurement refers to the process by 
which public authorities, such as government departments or local 
authorities, purchase work, goods or services from companies”. available at: 
https://defence-industry-space.ec.europa.eu/funding-opportunities/public-
procurement_en 

https://defence-industry-space.ec.europa.eu/funding-opportunities/public-procurement_en
https://defence-industry-space.ec.europa.eu/funding-opportunities/public-procurement_en


30                               पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

रूपमा जोह्एको हुधछ। यस पररपे्रक्ष्यमा, सावषजननक स्रोतको पररचालनमा धमतव्यधयता, 
पारदर्शिता, प्रनतस्पिाष र ननष्पक्षताको प्रत्याभनूत गनुष केवल प्रापवधिक वा प्रशासननक 
आवश्यकता मार नभइष, राज्य र नागररक पबचको सम्बधिको आिारभूत सामाशजक 
सम्झौता (Social contract) को अननवायष अवयव हो। राज्यले जनताबाट संकशलत 
स्रोतलाइष सावषजननक हहतको प्रवद्धषनका लानग प्रयोग गने प्रनतबद्धता व्यक्त गदषछ भने, 
त्यसको प्रत्युिरमा नागररकले राज्यप्रनत पवश्वास कायम राख्ने अपेक्षा राख्दछन्। यही 
हद्वपक्षीय सम्बधिले सावषजननक खररदलाइष केवल “खररद” को सीधमत पररभार्ाभधदा 
माद्धथ उठाएर “िशुािर्” (good governance) को मापन गने एक संवेदनशील 
आिारको रूपमा शलइषधछ। 

ख. िािनजतर्क खररदको कार्रू्ी तथा िंस्थागत िंरचर्ा: राज्यको रुपमा नेपालले 
सावषजननक खररदसुँग सम्बन्धित कानून ननमाषण गरी यसलाइष व्यवस्स्थत तथा ननयधमत 
गरेको समयावधि तथा यस सम्बधिमा असल अभ्यास अवलम्बन गरेको इनतहास एकदम 
छोटो रहेको छ। नेपालमा सावषजननक खररदसम्बधिी प्रपिया मुख्यतः सावषजननक खररद 
एेन, २०६३ तथा सावषजननक खररद ननयमावली, २०६४ द्वारा सञ्चालन हुधछ, यद्यपप केही 
सधदभषमा मुलुकी देवानी संहहता पनन लागू हुन सक्छ। यस प्रणालीको समग्र अनुगमन 
तथा ननयमन सावषजननक खररद अनुगमन कायाषलय (PPMO) ले गदषछ। यस कानूनी 
तथा संस्थागत संरचनाको मूल उदे्दश्य सावषजननक खररद प्रपियामा प्रनतस्पिाष, स्वच्छता, 
इमाधदाररता, जवार्देहहता तथा पवश्वासनीयता प्रवद्धषन गनुषका साथै सावषजननक खचषलाइष 
धमतव्ययी र पववेकपूणष ढङ्गले प्रयोग गरी अधिकतम प्रनतर्ल सनुनश्चित गनुष हो। यसका 
अनतररक्त, यस व्यवस्थाले सावषजननक ननकायको व्यवस्थापन क्षमता अशभवृद्धद्ध गदै 
उत्पादक, आपरू्तिकताष, ननमाषण-व्यवसायी तथा सेवाप्रदायकलाइष पबना पवभेद समान 
अवसर प्रदान गरी समग्र रूपमा सशुासनको प्रत्याभनूत गने लक्ष्य राख्दछ।10 

ग. िािनजतर्क खररदको प्रकृतत: सावषजननक खररदको प्रकृनतबारे पवमशष गदाष, यसको मलू 
संरचना, कायषप्रणाली र दाधयत्वगत स्वरूपलाइष िमबद्ध रूपमा पवशे्लर्ण गनुष अननवायष 
हुधछ। केवल राज्यको संलग्नतामार हेरेर यसलाइष सावषजननक (public law) को 
पवर्य ठहर गरी सतही ननष्कर्षमा पुग्नु अधि यसको आिार, संरचनात्मक पवशेर्ता, माधय 
शसद्धाधतहरू तथा पविाधयकी कानूनहरूको समग्र पवशे्लर्ण गनुष अनत आवश्यक हुधछ।   
यी पवर्यहरुलाइष समुच्चमा सम्बोिन गनुष अधि सबैभधदा पहहले, सावषजननक खररद कसरी 
सञ्चालन हुधछ भने्न आिारभूत प्रश्नबाट प्रारम्भ गनुषपछष। सावषजननक ननकायले आवश्यक 
वस्तु, सेवा वा ननमाषण कायष प्राप्ठ्त गनषका लानग बोलपर आव्हान (tender 

 
10 सावषजननक खररद एेन, २०६३, प्रस्तावना । 
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invitation) गदषछ। कानूनी दृनिले यस्तो आव्हान कुनै बाध्यकारी प्रस्ताव नभइष 
सम्झौता गने प्रयोजनको ननन्म्त प्रस्ताव (Invitation to Offer) मार हो, अथाषत्, 
ननजी के्षरलाइष प्रस्ताव पेश गनष गररएको आव्हानको रुपमा यसलाइष बझु्न सपकधछ। ननजी 
व्यवसायी वा आपूर्तिकताषहरूले आफ्नो प्रस्ताव (offer) पेश गरेपधछ, सावषजननक 
ननकायले ती प्रस्तावहरूको मूल्याङ्कन गरी उपयुक्त प्रस्तावलाइष स्वीकृनत 
(acceptance) प्रदान गदषछ। यसरी प्रस्ताव र स्वीकृनतबाट दुइष पक्षपबच सहमनत 
(consensus ad idem) स्थापपत हुधछ, र अधततः शलखखत सम्झौतापरमा हस्ताक्षर 
भएपधछ उक्त बोलपरले पूणष करार (contract) को रुप शलधछ। 
यही प्रपिया नै देवानी कानूनको माधय शसद्धाधतसुँग पूणष रूपमा मेल खाधछ। प्रस्ताव, 
स्वीकृनत, वैि उदे्दश्य (legal objective), प्रनतर्ल (consideration) र 
सहमनत यी सबै तत्वहरू सावषजननक खररदमा स्पि रूपमा पवद्यमान हुधछन्। यस सधदभषमा 
मुलुकी देवानी संहहता, २०७४ को दर्ा ४९४ (१)(क)ले सम्झौताबाट कानूनी दाधयत्व 
उत्पन्न हुने व्यवस्था गरेको छ, जसले सावषजननक खररदमा करारको बाध्यकारी स्वरूपलाइष 
पवधिसम्मत आिार प्रदान गदषछ। साथै, सम्माननत सवाेच्च अदालतले समेत बोलपर 
आव्हानलाइष करारपूवषको प्रस्ताव आव्हानको रूपमा व्याख्या गदै यसलाइष देवानी 
कायषअधतगषत पने भनी व्याख्या गरेको छ।11 उक्त व्याख्याले प्रारम्भदेखख नै सावषजननक 
खररदको  देवानी प्रकृनतलाइष धयाधयक माधयता ददएको देखखधछ। 
दोस्रो, सावषजननक खररदमा पक्षहरूबीचको सम्बधिलाइष हेदाष पनन यसको देवानी प्रकृनत 
स्पि हुधछ। यद्यपप एक पक्षमा राज्य वा सावषजननक ननकाय हुधछ, तर उसले यहाुँ  आफ्नो 
सावषभौम (sovereign) अधिकार प्रयोग नगरी एक सािारण कानूनी व्यद्धक्तत्व 
(juristic person) का रूपमा ननजी पक्षसुँग समान हैशसयत (equal footing) 
मा उशभएर सवाषजननक कानून बमोशजम (in accordance with public law) 
सावषजननक कानूनको पररधि शभर रही (within ambit of public law) 
सम्झौता गदषछ र त्यस्तो सावषजननक पररधिमा रही गरेको सम्झौता परबाट सृशजत 
दाधयत्वको पवर्य देवानी हुधछ। तसथष, सम्झौताको पवर्य सावषजननक कानून नभइष ननजी 
कानून माननधछ।12 यस अवस्थाले देवानी कानूनको “समानताको शसद्धाधत” लाइष 
प्रनतपवन्म्बत गदषछ, जहाुँ  कुनै पनन पक्षलाइष केवल आफ्नो हैशसयतका आिारमा 
पवशेर्ाधिकार प्राप्ठ्त हुुँ दैन, हुन सक्दैन।  

 
11 ने.का.प. २०७४ नन.नं. ७९४२ पृ.४८ । 
12 ने.का.प.२०३७, नन.नं. ८३७ पृ. ३६७ । 
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तेस्रो, सावषजननक खररदसम्बधिी पववादहरूको स्वरूप र ननरुपणको प्रपियाले पनन 
सावषजननक कसूरको देवानी प्रकृनतलाइष थप सदुृढ बनाउुँ छ। सम्झौतापरद्वारा उत्पन्न 
दाधयत्व सम्झौताको पक्षले सो बमोशजम पालना गनष पक्ष बाध्य हुधछ13 र त्यस्तो दाधयत्व 
कानून बमोशजम असल ननयतले गनुषपने हुधछ।14 यस प्रकारको सम्झौताको पररपालना 
नभएमा वा सम्झौता उल्लंिन (breach of contract)  भएको खण्मा, उपचारको 
प्रकृनत समेत करारको पक्षले नै ननिाषरण गनष सक्दछ।15 समझौता सम्बधिी पववाद 
मध्यस्थताद्वारा समािान गने प्राविान भएकोमा सोही बमोशजम अधयथा करारमा 
तोपकएका कायषपवधि जस्तै; क्षनतपूर्ति (damages), करार कायाषधवयन (specific 
performance) वा अधय प्रपिया अपनाइष पववाद ननरोपण गनुषपने हुधछ। कुनै करार, 
अधिकार वा अनुद्धचत सम्वृद्धद्ध अधतगषतको कुनै हकदावीको पवर्य देवानी पववाद 
माननधछ।16 करार एवं अिषकरार अधतगषतको पवर्यबस्तु र्ौजदारी पववाद हंुदैन।17 यो 
देवानी कानूनशास्र (Civil Jurisprudence) को मूलभूत पवशेर्ता हो। यसै 
सधदभषमा, सवाेच्च अदालतले प्रनतपादन गरेको शसद्धाधत (ने.का.प. नन.नं. ८३२७) ले करार 
उल्लंिन र र्ौजदारी कसूरबीच स्पि भेद स्थापपत गरेको छ। 
तसथष, सावषजननक खररदको प्रारम्भ (tender invitation), प्रपिया (offer-
acceptance), सम्बधि (contractual equality), दाधयत्व (legal 
obligation) र पववाद समािान (legal remedies) लाइष समग्र रूपमा पवशे्लर्ण 
गदाष, यसको “सार (Genesis)” ननताधत देवानी कानूनमा आिाररत रहेको ननष्कर्ष 
ननकाल्न सपकधछ। राज्यको उपस्स्थनतले यसको बाह्य स्वरूपलाइष सावषजननक देखाएपनन, 
यसको आधतररक पवर्यवस्तु (subject matter) करारात्मक र देवानी नै भएकाले 
सावषजननक खररदको प्रकृनत पवशुद्ध रूपमा देवानी कानून अधतगषत पछष भने्न ननष्कर्षमा पुग्न 
कुनै हद्वपविा रहुँ दैन। 
माद्धथ सधदभषसहहत चचाष गररएको सावषजननक खररदसुँग सम्बन्धित पवर्यवस्तुले यसलाइष 
देवानी दाधयत्व अधतगषत पने ननष्कर्षसम्म पुनग राख्दा र्रक र पवशेर् कानूनले सावषजननक 
खररद, खररद सम्झौता हुनु अधि, सम्झौता हुुँदा, सम्झौता कायाषधवयनको शसलशसलामा 
तथा सम्झौता बमोशजमको कायष सम्पन्न भइषसक्दा समेत पवशभन्न चरणहरुमा भिर ाचार तथा 
आचारणगत प्रश्नहरुसुँग जो्ेर तथा खररद कायषको गुणस्तर र कायष सम्पादनलाइष जो्ेर 

 
13 मुलुकी देवानी संहहता, २०७४ दर्ा ४९४ । 
14 एेजन, दर्ा ४९९ । 
15 एेजन, दर्ा ५०७ । 
16 एेजन, दर्ा २(३) । 
17 एेजन, दर्ा २(ठ) । 
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समेत र्ौजदारी दाधयत्वहरु शसजषना भएको कुरा नेपालको मौजदुा कानूनी व्यवस्था रहेका 
छन्। यसैसुँग सम्बन्धित भएर राज्यले खररद सम्झौतामा सररक भएका सम्झौताका 
पक्षहरु, सम्झौता कायाषधवयनमा जोह्एका ननकायहरु समेतलाइष अशभयोजन गरेको तथा 
यसलाइष समचु्चमा हेने दृनिकोणमा पविाधयकी मनसायमा पररवतषन आइरहको देख् न, 
बुझ्न सपकधछ। यसै पवर्यलाइष शसलशसलाबद्ध रुपमा यहाुँ  चचाष गरर प्रस्तुत गररएको छ।  

३.  भ्रष्टाचारको अथन , पररभाषा तथा िितष्टगत बझुाइ:  

भ्रिाचार कानूनी शासन र र्ौजदारी कानून अधतगषतको कुनै नयाुँ  अविारणा होइन; यो राज्य, 
सिा र समाजसुँगै पवकशसत हुुँ दै आएको एक गहहरो संरचनागत पवकार हो। समयसुँगै यसको रूप 
रे्ररए पनन यसको मूल सार उही रहदै आएको छ। पवशेर्तः संस्थागत सुदृढीकरणको चरणमा 
रहेका समाजहरूमा, यो केवल व्यक्क्तगत पवचलन नभइष अपारदर्शिता, कमजोर उिरदाधयत्व र 
सिाको दुरुपयोगको प्रनतर्लका रूपमा देखा पदषछ भने सोही अनुसार यसलाइष सम्बोिन गनुषपने 
आवश्यकता रहेको छ। 

क. भ्रष्टाचारको अथन र पररभाषा: सामाधयतया भ्रिाचार भन्नाले सावषजननक वा ननजी पद 
र शक्क्तको व्यक्क्तगत स्वाथषका लानग गररने दुरुपयोगलाइष बुश्चझधछ। कानून र नैनतकता 
धमचेर अनुद्धचत लाभ शलने, ददने वा ददलाउने कायष नै भ्रिाचार  हो। यसले पारदर्शिता, 
जवार्देहहता र सामाशजक उिरदाधयत्वलाइष कमजोर बनाउुँ दै सधतुशलत पवकासमा 
अवरोि शसजषना गछष। सारतः सावषजननक वा ननजी पद र शक्क्तको व्यक्क्तगत स्वाथषका 
लानग गररने दुरुपयोग नै भ्रिाचार हो। नेपाली बृहत् शजदकोशले भ्रिाचारलाइष “पनतत 
आचरण, दुनर्त मयाषदा, ननयमकानून पवरुद्ध नैनतक पतन हुने गरी िुस खाइष पक्षपातपूणष 
ननणषय र व्यवहार गने काम, भ्रि मनसाय वा िसुखोरीको काम” भनन अथाषएको छ।18 
भ्रिाचार ननवारण एेन, २०५९ को दर्ा २(क) मा “भ्रष्टाचार” भन्नाले पररचे्छद-२ 
अधतगषत सजाय हुने कसुर सम्झनु पछष भनी उल्लेख गरेको पाइधछ।19 सो पररचे्छदले 
भ्रिाचारजधय कायषहरूलाइष पवस्तृत रूपमा पररभानर्त गरेको छ, जसमा ररसवत शलन ु
वा ददनु, पबना मूल्य वा कम मूल्यमा वस्तु वा सेवा प्राप्ठ्त गनुष, दान, उपहार वा चधदा 
शलनु, कधमसन आजषन गनुष, राजस्व चुहावट गनुष, गैरकानूनी लाभ वा हानन पुर्‍याउने 
दुष्कमष गनुष, गलत शलखत तयार गनुष, कागजातमा गलत अनुवाद वा संसोिन गनुष, र 

 
18 नेपाल प्रिा प्रनतष्ठानद्वारा  प्रकाशशत, “ नेपाली बृहत् शजदकोश”,भ्रिाचारः “पनतत आचरण, दुनर्त मयाषदा, 
ननयमकानुन पवरुद्ध नैनतक पतन हुने गरी िुस खाइष पक्षपातपूणष ननणषय र व्यवहार गने काम, भ्रि मनसाय वा िुसखोरीको 
काम ” । 
19 भ्रिाचार ननवारण एेन,२०५९ को दर्ा २(क) । 
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सरकारी वा सावषजननक संस्थाका कागजातहरूमा नोक्सान पुर्‍याउने जस्ता 
पियाकलापहरू समेहटएका छन्।20  
पवश्व बौंकले (World Bank) पनन भ्रिाचारलाइष “सावषजननक पदको ननजी 
र्ाइदाका लानग गररने अनैनतक प्रयोग” का रूपमा व्याख्या गरेको छ।21 त्यसैगरी 
टर ाधसपरेधसी इधटरनेसनल (Transparency International)ले यसलाइष 
“ननजी लाभका लानग सनु्म्पएको अधिकार वा शक्क्तको दुरुपयोग हो” भनी पररभानर्त 
गरेको छ।22 संयुक्त रािर संिको भ्रिाचारपवरुद्धको महासन्धि (UNCAC)ले अधय 
संस्थागत पररभार्ाहरू जस्तै, भ्रिाचारको कुनै एक स्पि तथा संश्चक्षप्ठ्त पररभार्ा गरेको 
पाइदैन, यस महासन्धिले भ्रिाचारलाइष िुसखोरी (bribery), हहनाधमना 
(embezzlement), प्रभावमा परी गररने कारोबार (trading in 
influence), सम्पत्ति शुद्धीकरण (money laundering) तथा पदको 
दुरुपयोग (abuse of authority) जस्ता पवपवि अवैि कायषहरूको पवस्तृत 
दायरामार्ष त ननयमन गने दृनिकोण अवलम्बन गरेको छ।23 यस प्रकारको संरचनात्मक 
दृनिकोणले भ्रिाचारलाइष केवल एक पृथक अपरािका रूपमा नभइष शासन, पारदर्शिता 
र उिरदाधयत्वसुँग सम्बन्धित बहुआयाधमक समस्याका रूपमा द्धचद्धरत गदषछ, जसले 
ददगो पवकासका प्रयासहरूलाइष अवरुद्ध गने, सावषजननक संस्थाप्रनतको पवश्वासलाइष क्षय 
गने तथा कानूनको शासन र मानवअधिकारको आिारभूत मूल्यहरूलाइष प्रभापवत 
पादषछ। 

ख. भ्रष्टाचार तर्िारर्िम्बन्िी कार्रू्ी तथा िंस्थागत िंरचर्ा: नेपालमा भ्रिाचार 
ननवारणका लानग संपविान, पवशेर् एेन तथा केधिीय ननकायहरूबीचको समन्धवत 
संरचना पवकशसत गररएको छ, जसले भ्रिाचार ननवारणको लानग औपचाररक र 
प्रभावकारी आिार प्रदान गरेको छ। संवैिाननक तहमा, नेपालको संपविानको िारा 

 
20 भ्रिाचार ननवारण एेन,२०५९, पररचे्छद २ । 
21 World Bank, “Helping Countries combat Corruption: The Role of the World 
Bank,” 1997, defines Corruption as “the abuse of public office for private 
gains”  
22 Transparency International the global coalition against corruption, defines 
corruption as “the abuse of entrusted power for private gain”, available at: 
https://www.transparency.org/en/what-is-corruption 
23 United Nations. (2003, October 31). United Nations Convention against 
Corruption (UNCAC). Adopted by the General Assembly, Resolution 58/4. 
United Nations Office on Drugs and Crime (UNODC). 
https://www.unodc.org/unodc/en/corruption/convention.html 

file:///D:/Books%20and%20materials/Special%20Court%20Journal-%202083/Page%20Setting/available%20at:%20https:/www.transparency.org/en/what-is-corruption
file:///D:/Books%20and%20materials/Special%20Court%20Journal-%202083/Page%20Setting/available%20at:%20https:/www.transparency.org/en/what-is-corruption
https://www.unodc.org/unodc/en/corruption/convention.html
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२३८ ले अस्ख्तयार दुरुपयोग अनुसधिान आयोगको स्थापना गदै24 िारा २३९ ले 
सावषजननक पदको दुरुपयोगसम्बधिी अनुसधिान र अशभयोजन गने स्पि अधिकार 
प्रदान गरेको छ।25 यी िाराहरूले आयोगलाइष स्वतधर, सक्षम र उिरदायी ननकायको 
रूपमा स्थापपत गदै भ्रिाचार ननयधरणको संवैिाननक मेरुदण् ननमाषण गरेका छ। 
भ्रिाचार ननवारण एेन, २०५९ ले भ्रिाचारजधय कसूरहरूको स्पि पररभार्ा, दण् 
व्यवस्था तथा अशभयोजन प्रपियालाइष व्यवस्स्थत गरेको छ भने अस्ख्तयार दुरुपयोग 
अनुसधिान आयोग ननयमावली, २०५९ ले अनुसधिान, प्रपिया र कायषपवधिलाइष थप 
स्पिता प्रदान गरेको छ। संस्थागत संयधरतर्ष  नै संपविान र पवद्यमान कानूनी व्यवस्था 
अधतगषत, महाधयायाधिवक्ताको कायाषलयले अशभयोजनसम्बधिी कायषलाइष नेतृत्व गदै 
कानूनी प्रपियालाइष अन्धतम रूप ददधछ भने नेपाल रािर  बौंक अधतगषतको पविीय 
जानकारी इकाइष (FIU) ले शंकास्पद पविीय कारोबारको ननगरानी र पवशे्लर्णमार्ष त 
भ्रिाचार ननयधरणमा सहयोग पुर्‍याउुँ छ। यी ननकायहरूबीचको समधवयले 
अनुसधिानदेखख अशभयोजनसम्मको प्रपियालाइष सुदृढ बनाउने कायष गदषछ। यसरी, 
संपविानका िाराहरू, पवशेर् एेनहरू र केधिीय संस्थाहरूको समन्धवत संरचनाले 
नेपालमा भ्रिाचार ननवारणको लानग एक ससंुगदठत ढाुँ चा ननमाषण गरेको छ।  

ग. भ्रष्टाचारको प्रकृतत र तत्ि: भ्रिाचार आफ्नो मूल स्वभावमै र्ौजदारी (criminal) 
प्रकृनतको कसूर हो।26 यसले सावषजननक पवश्वास (public trust), राज्यको 
आर्थिक स्रोत र संस्थागत ननष्पक्षतालाइष प्रत्यक्ष रूपमा क्षनत पुर्‍याउने भएकाले 
पवश्वव्यापी रूपमा यसलाइष गम्भीर अपरािका रूपमा माधयता ददइएको छ। नेपालको 
सधदभषमा पनन भ्रिाचार ननवारण एेन, २०५९ ले पवशभन्न प्रकारका भ्रि आचरणलाइष स्पि 
रूपमा कसूररकरण गरेको छ। साथै, United Nations Convention 
against Corruption जस्ता अधतराषनिर य दस्तावेजहरुले पनन भ्रिाचारलाइष 
“intentional conduct” अथाषत् जानाजान गररएको गैरकाननूी पियाकलापका 
रूपमा पररभानर्त गदै यसको र्ौजदारी प्रकृनतलाइष स्थापपत गरेको छ। भ्रिाचारलाइष 
पवधिसम्मत रूपमा प्रमाश्चणत गनष तीनवटा आिारभूत तत्वहरू एकसाथ देखखनुपछष दुनर्त 
ननयत, वास्तपवक हानन, र गैरकाननूी लाभ। 

 
24 नेपाल संपविान २०७२, िारा २३८, “ नेपालमा एक अस्ख्तयार दुरुपयोग अनुसधिान आयोग रहनेछ जसमा प्रमखु 
आयुक्त र अधय चार जना आयुक्तहरू रहनेछन् । प्रमुख आयकु्तले अस्ख्तयार दुरुपयोग अनुसधिान आयोगको अध्यक्ष 
भइष काम गनेछ....” 
25 एेजन, िारा २३९, “कुनै सावषजननक पद िारण गरेको व्यद्धक्तले भ्रिाचार गरी अस्ख्तयारको दुरुपयोग गरेको सम्बधिमा 
अस्ख्तयार दुरुपयोग अनुसधिान आयोगले कानून बमोशजम अनुसधिान गनष वा गराउन सक्नेछ....” 
26 मुलुकी र्ौजदारी कायषपविी संहहता,२०७४ दर्ा २(ङ) । 
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पहहलो, “बदननयत” भ्रिाचार को केधिीय तत्व हो। यसको अथष सम्बन्धित व्यक्क्तले 
जानाजान सावषजननक कोर्लाइष हानन पुर्‍याउने वा आरू् वा अरूलाइष अनुद्धचत लाभ 
ददलाउने उदे्दश्य राखेको हुनुपछष। सामाधय रहुट, प्रशासननक कमजोरी, कानूनी अस्पिता 
वा असल ननयतले गररएको ननणषयले मार यस्तो ननयत प्रमाश्चणत हुुँ दैन। अधतराषनिर य 
मापदण्ले समेत “intentional conduct” लाइष नै र्ौजदारी दाधयत्वको 
आिार मानेको छ, जसले सािारण लापरवाही र आपराधिक मनसायबीच स्पि शभन्नता 
कायम गछष। 
दोस्रो, वास्तपवक हानन (actual loss) अननवायष रूपमा प्रमाश्चणत हुनुपछष। केवल 
काम हढला हुनु, गुणस्तरमा केही कमजोरी हुनु वा सम्झौता पूणष रूपमा कायाषधवयन 
नभएको आिारमा मार सावषजननक सम्पत्तिमा हानन भएको ठहर गनष धमल्दैन। हानन 
भनेको वस्तुननष्ठ रूपमा मापन गनष सपकने आर्थिक नोक्सानी हुनपुछष। यदद त्यस्तो 
नोक्सानी क्षनतपूर्ति वा करारीय उपचारबाट पूर्ति गनष सपकधछ भने, त्यसलाइष र्ौजदारी 
कसूरमा रूपाधतरण गनुष पवधिको मलू शसद्धाधतपवपरीत हुधछ। 
तेस्रो, गैरकानूनी लाभ (illegal gain) को स्पि प्रमाण आवश्यक हुधछ। सम्बन्धित 
कायषबाट आरू् वा तेस्रो पक्षलाइष प्रत्यक्ष वा अप्रत्यक्ष रूपमा अनुद्धचत लाभ प्राप्ठ्त भएको 
देखखनुपछष। केवल धमलेमतोको शंका, अनुमान वा मनोगत िारणा पयाषप्ठ्त हुुँ दैन; 
लाभको यथाथष र प्रमाश्चणत आिार अननवायष हुधछ। 
यी तीनै तत्वहरू बदननयत, वास्तपवक हानन र गैरकानूनी लाभ एकसाथ प्रमाश्चणत 
नभएसम्म भ्रिाचार को अशभयोग पवधिसम्मत रूपमा हटक्न सक्दैन। अधयथा, करारीय 
रुहट वा प्रशासननक कमजोरीलाइष अपरािीकरण गने प्रवृत्तिले कानूनको उदे्दश्यलाइष नै 
पवकृत बनाउुँ छ। यसले वैि अपेक्षा (legitimate expectation) को 
शसद्धाधतलाइष कमजोर पानुषका साथै सावषजननक खररद प्रपियामा संलग्न पक्षहरूमा 
अनावश्यक भय शसजषना गछष। अधततः भ्रिाचार  ननयधरणको प्रभावकारी उपाय भनेको 
हरेक रुहटलाइष अपरािीकरण गनुष होइन, बरु र्ौजदारी दाधयत्वका लानग आवश्यक 
तत्वहरूको क्ाइका साथ परीक्षण गनुष हो। जबसम्म दुनर्त ननयत, वास्तपवक हानन र 
गैरकानूनी लाभको द्धरकोणीय आिार स्पि रूपमा स्थापपत हुुँ दैन, तबसम्म कुनै पनन 
कायषलाइष भ्रिाचार को रूपमा व्याख्या गनुष न त कानूनी रूपमा उद्धचत हुधछ, न त धयाधयक 
रूपमा ददगो नै हुनसक्छ। 

४. िािनजतर्क खररदको आर्थिक आयि र भ्रष्टाचारको जोखखि: 

अधतराषनिर य स्तरमा सावषजननक खररदको आर्थिक आयाम अत्यधत ठूलो रहेको माननधछ। आर्थिक 
सहयोग तथा पवकास संगठन (OECD) को अनुसार पवश्वभरका सरकारी ननकायहरूमा 
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सावषजननक खररदका माध्यमबाट वार्र्िक रूपमा कररब दुइष खबष अमेररकी ्लर (US$ 2 
trillion) बराबरको कारोबार हुधछ।27 नेपालमा पनन वार्र्िक बजेटको कररब ६०% हहस्सा 
ननमाषण सेवा, परामशष सेवा तथा खररदमा खचष हुने अनुमान गररएको छ।28 यस अथषमा, यनत 
पवशाल आर्थिक पररमाण समेहटएको के्षरमा पारदर्शिता, उिरदाधयत्व र प्रपियागत शुद्धताको प्रश्न 
स्वभावतः अत्यधत संवेदनशील बधछ। जहाुँ  ठूलो मारामा सावषजननक स्रोत पररचाशलत हुधछ, त्यहाुँ  
शक्क्त दुरुपयोग, अपारदर्शिता, धमलेमतो तथा अननयधमतताको सम्भावना पनन समानाधतर रूपमा 
वृद्धद्ध हुने अवस्था रहधछ। यही सधदभषमा, सावषजननक खररद प्रणाली राज्यको आर्थिक अनुशासन, 
प्रशासननक इमाधदाररता र संस्थागत पवश्वसनीयताको मापन गने एक महत्वपूणष सूचकका रूपमा 
उशभधछ। जहाुँ  सावषजननक खररद प्रपिया प्रभावकारी, पारदशी र उिरदायी ढङ्गले सञ्चालन हुधछ, 
त्यहाुँ  सुशासनको स्तर सुदृढ रहधछ; तर यसको पवपरीत अवस्था पवद्यमान हुुँदा यही के्षर 
अननयधमतता तथा भ्रिाचारको उच्च जोखखमयुक्त के्षरका रूपमा पररणत हुन पुग्छ।  

अधतराषनिर य अध्ययनहरूले देखाएअनुसार सावषजननक ठेक्का तथा खररद प्रपियाहरू िेरैजसो 
भ्रिाचार सम्बधिी िटनाहरूको प्रमुख कारणका रूपमा देखखएका छन्। आर्थिक सहयोग तथा 
पवकास संगठन (OECD) को पवशे्लर्ण अनुसार पवदेशी िुससम्बधिी मुद्दाहरूमध्ये कररब ५७ 
प्रनतशत मुद्दाहरू सावषजननक ठेक्का प्राप्ठ्त गने प्रयोजनसुँग सम्बन्धित रहेका छन्, जसले 
सावषजननक खररद प्रपियामा भ्रिाचारको व्यापकता स्पि रूपमा देखाउुँ छ।29 साथै, ती िटनामध्ये 
प्रमुख रूपमा प्रभापवत के्षरहरूमध्ये ननमाषण के्षर कररब १५ प्रनतशत साथ शीर्ष जोखखमयुक्त 

 
27OECD, ‘The size of Government Procurement Markets’ (Paris, France: OECD, 
2002).  www.oecd.org/dataoecd/34/14/1845927.pdf. This amount corresponds 
to potentially contestable government procurement markets, i.e. markets 
where “competitive pricing exists, where there is actual and effective 
competition, or there is potential competition due to the existence of low 
barriers to entry to the market”. Also see:       
www.pwc.co.uk/eng/issues/choice_commissioning_and_contestability.html.  
28 “About the Electronic Procurement”, Public Procurement Monitoring Office, 
available at :https://bolpatra.gov.np/egp/aboutDisclaimerTerms 
Action?type=ABOUT, accessed on 12 March, 2026. 
29 OECD: Public Contracts are Main Reason Behind Most Foreign Bribery Cases, 
“Gaining public contracts was the reason for most bribes, and accounted for 
57 percent of cases, followed by avoiding customs procedures in 12 percent of 
cases. The leading industries for bribery cases were extraction (19 percent), 
construction (15 percent), and transportation/storage (15 percent)”. 

http://www.oecd.org/dataoecd/34/14/1845927.pdf.
http://www.pwc.co.uk/eng/issues/choice_commissioning_and_contestability.html.
https://bolpatra.gov.np/egp%20/aboutDisclaimerTerms%20Action?type=ABOUT
https://bolpatra.gov.np/egp%20/aboutDisclaimerTerms%20Action?type=ABOUT
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के्षरहरूमध्ये एक रहेको तथ्य पनन उल्लेख गररएको छ।30 त्यसैगरी, सावषजननक पूवाषिार ननमाषण 
पररयोजनाहरूमा हुने भ्रिाचार तथा कुप्रबधिनका कारण सावषजननक रूपमा पविपोनर्त ननमाषण 
पररयोजनाहरूको लगानीको कररब १० देखख ३० प्रनतशतसम्म रकम नोक्सान हुन सक्ने अनुमान 
अधतराषनिर य अध्ययनहरूले प्रस्तुत गरेका छन्।31 यी तथ्यांकहरूले सावषजननक खररद प्रणालीशभर 
पवशेर्तः ननमाषणसम्बधिी पररयोजनाहरू आर्थिक पररमाण, प्रापवधिक जहटलता तथा बहुपक्षीय 
संलग्नताका कारण भ्रिाचारको उच्च जोखखमयुक्त के्षरका रूपमा स्थापपत भएको स्पि गछष। 

यही कारणले गदाष ठेक्का व्यवस्थापन, लागत अनुमान ननिाषरण, बोलपर आह्वान तथा मूल्याङ्कन 
प्रपिया, ननमाषणको गुणस्तर परीक्षण, भुक्तानी प्रणाली तथा पररयोजना कायाषधवयनका पवशभन्न 
चरणहरूमा अननयधमतता तथा भ्रिाचारका सम्भावनाहरू पनन उत्तिकै संवेदनशील रूपमा उपस्स्थत 
रहने देखखधछ। यस्तो पररस्स्थनतले सावषजननक स्रोतको दुरुपयोग मार होइन, पवकासका 
लक्ष्यहरूलाइष कमजोर पाने, सावषजननक संस्थाप्रनतको नागररक पवश्वासलाइष श्चक्षण बनाउने तथा 
सुशासनका आिारभूत मूल्यहरूलाइष समेत चुनौती ददने अवस्था शसजषना हुधछ। यसैले, सावषजननक 
खररदलाइष सुिार गनुष पवकल्प होइन, यो अपररहायष दाधयत्व हो। तर के भ्रिाचार ननयधरणका 
नाममा प्रत्येक रुहटलाइष अपरािीकरण गनुष उद्धचत हो? भने्न प्रश्न जहहले पनन जवलधत र साधदर्भिक 
रहधछ। 

५. िािनजतर्क खररदिा िम्बन्न्ि किरूिा आकर्षित हुरे् कार्रू्ी व्यिस्थाहरूको 
विशे्लषर् 

क. िािनजतर्क खररद एेर्, २०६३: सावषजननक खररद एेन, २०६३ को पररचे्छद ८ 
“आचरण सम्बधिी व्यवस्था” अधतगषतका दर्ा ६१ ले सावषजननक ननकायको खररद 
योजना तजुषमा गने, खररद कारबाही सञ्चालन गने तथा सम्झौता कायाषधवयन गने 
कायषमा संलग्न पदाधिकारीले तोपकएको आचरण पालना गनुषपने दाधयत्व स्पि गरेको 
छ।32 यदद अनुगमनका िममा त्यस्ता पदाधिकारीले एेन वा ननयमबमोशजमको 
शजम्मेवारी पूरा नगरेको वा आचरण उल्लङ्घन गरेको देखखएमा, सम्बन्धित ननकायले 
पवभागीय कारबाहीका लानग अस्ख्तयारप्राप्ठ्त अधिकारीसमक्ष लेखी पठाउन सक्ने र 

 
30 एेजन । 
31 Organization for Economic Co-operation and Development (OECD). (2007). 
Preventing corruption in public procurement. OECD Publishing. 
https://www.readkong.com/page/preventing-corruption-in-public-
procurement-oecd-2094416 
32 सावषजननक खररद एेन, २०६३, दर्ा ६१ । 

https://www.readkong.com/page/preventing-corruption-in-public-procurement-oecd-2094416
https://www.readkong.com/page/preventing-corruption-in-public-procurement-oecd-2094416
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त्यस उपर सेवा शतषअनुसार कारबाही गरी जानकारी गराउनुपने व्यवस्था गररएको छ।33 
त्यसैगरी, दर्ा ६२ ले बोलपरदाता वा प्रस्तावदाताको आचरणलाइष ननयमन गदै ननष्पक्ष 
प्रनतस्पिाष र स्वच्छता कायम राख्न क्ा ननरे्िात्मक प्राविानहरू समावेश गरेको छ।34 
यस उपदर्ा अनुसार, कुनै पनन बोलपरदाता वा प्रस्तावदाताले प्रत्यक्ष वा अप्रत्यक्ष 
रूपमा अनुद्धचत प्रलोभन ददन, तथ्य बङ्ग्याउन, जालसाजीपूणष वा भ्रिाचारजधय कायष 
गनष, प्रनतस्पिीमाद्धथ हस्तके्षप गनष, िम्की वा करकाप प्रयोग गनष, धमलेमतो गरी मूल्य 
ननयधरण गनष वा मूल्याङ्कन प्रपियामा हस्तके्षप गनष नपाइने स्पि व्यवस्था गररएको 
छ।35 साथै, खररद कागजात तयार गने वा अनुगमन गने शजम्मेवारी पाएको व्यक्क्त वा 
ननजसुँग सम्बन्धित संस्था सोही खररद प्रपियामा सहभागी हुन नपाउने व्यवस्था गरी 
स्वाथषको द्वधद्वलाइष समेत ननयधरण गने प्रयास गररएको छ।36 
यस्तै, दर्ा ६३ ले यदद कुनै बोलपरदाता, आपूर्तिकताष वा ननमाषण व्यवसायीले दर्ा 
६२ पवपरीत आचरण गरेको, सम्झौता कायाषधवयनमा गम्भीर रुहट गरेको, योग्यता 
ढाुँ टेको वा र्ौजदारी कसूरमा दोर्ी ठहररएको अवस्थामा सावषजननक खररद अनुगमन 
कायाषलयले उनीहरूलाइष एकदेखख तीन वर्षसम्म कालोसूचीमा राख् न सक्छ।37 यस्तो 
अवस्थामा सम्बन्धित व्यक्क्त वा संस्था सो अवधिभर कुनै पनन सावषजननक खररद 
प्रपियामा सहभागी हुन अयोग्य हुने कुरा उक्त प्रविानले स्पि पारेको छ।38 यसरी, 
दर्ा ६२ मा उल्लेख भएका “अनुद्धचत प्रलोभन”, “तथ्य बङ्ग्याउन”ु, “धमलेमतो”, 
“भ्रिाचारजधय कायष” र “प्रनतस्पिाषमा हस्तके्षप” जस्ता शजदहरूले खररद प्रपियामा 
हुने भ्रि व्यवहारलाइष स्पि रूपमा देखाउुँ छन्। यी व्यवस्थाहरूले खररद प्रपियाशभर हुने 
गलत प्रभाव, व्यक्क्तगत स्वाथषका लानग गररने काम र ननष्पक्ष प्रनतस्पिाषलाइष पबगाने 
गनतपवधिलाइष ननयधरण गनष मद्दत गछषन्। यसले सावषजननक खररदलाइष अझ पारदशी, 
ननष्पक्ष र पवश्वासयोग्य बनाउन महत्वपूणष भूधमका खेल्छ। 

ख. िािनजतर्क खररद तर्यिािली, २०६४: सावषजननक खररद ननयमावली, २०६४ ले 
सावषजननक खररद एेनले ननिाषरण गरेको शसद्धाधत र सारवान व्यवस्थाहरुलाइष 
कायाषधवयन तहमा थप स्पि, पारदशी र उिरदायी बनाउधछ। यस सधदभषमा उक्त 
ननयमावलीको पररचे्छद १३ “पारदर्शिता र आचरण सम्बधिी व्यवस्था अधतगषतको  

 
33 एेजन, दर्ा ३१(क) । 
34 एेजन, दर्ा ६२(१) । 
35 एेजन, दर्ा ६२(२) । 
36 एेजन, दर्ा ६२ (३) । 
37 एेजन, दर्ा ६३ (१) । 
38 एेजन, दर्ा ६३ (२) । 
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ननयम १३६ ले खररद कारबाहीसुँग सम्बन्धित कागजात उपलब्ि गराउने दाधयत्व 
सावषजननक ननकायमाद्धथ राखेको छ। लेखापरीक्षण, अनुगमन वा अनुसधिान गने 
अधिकार प्राप्ठ्त ननकायले कागजात माग गरेमा सम्बन्धित सावषजननक ननकायले ती 
कागजात मनाशसब समयशभर उपलब्ि गराउनुपने व्यवस्था गररएको छ।39 यसले खररद 
प्रपियालाइष जाुँ च र ननयधरण गने ननकायलाइष प्रभावकारी रूपमा काम गनष सक्ने आिार 
प्रदान गदषछ। 
त्यसैगरी, ननयम १३७ ले बीस लाख रुपैयाुँ  रकमभधदा माद्धथका मालसामान, परामशष 
सेवा र अधय सेवा, तथा दुइष करो् रुपैयाुँ  रकमभधदा बढीको सावषजननक ननमाषण 
कायषसम्बधिी सम्झौताहरूको पववरण सावषजननक खररद अनुगमन कायाषलयको 
पवदु्यतीय प्रणालीमा राख्नुपने, सावषजननक ननकायको वेबसाइटमा प्रकाशन गनुषपने तथा 
सम्बन्धित कायाषलय र ननमाषणस्थलमा समेत सूचना टाुँ स्नुपने व्यवस्था गररएको छ।40 
यस प्राविानले खररद प्रपियालाइष केवल प्रशासननक पवर्यमा सीधमत नराखी 
सावषजननक ननगरानीको दायरामा ल्याउने प्रयास गरेको देखखधछ। यसैगरी ननयम १३९ 
ले प्रलोभन, भ्रिाचार वा जालसाजीसम्बधिी सचूनालाइष अननवायष रूपमा सम्बन्धित 
ननकायसमक्ष पेश गनुषपने व्यवस्था गरेको छ। यदद कुनै पदाधिकारीलाइष बोलपरदाता 
वा प्रस्तावदाताले प्रलोभन ददने प्रयास गरेको वा अधय भ्रिाचार जधय गनतपवधि भएको 
जानकारी भएमा, त्यसलाइष ननकायको प्रमुख वा सावषजननक खररद अनुगमन 
कायाषलयलाइष जानकारी गराउनुपने दाधयत्व तोपकएको छ। यसले भ्रिाचार पवरुद्धको 
उिरदाधयत्वलाइष व्यक्क्तगत तहसम्म पवस्तार गरेको देखखधछ भने ननयम १४० ले खररद 
कारबाहीको सुपररवेक्षण र जाुँ चबझु गने अधिकार तालुक ननकायलाइष प्रदान गरेको छ। 
यसले खररद प्रपियामा संलग्न पदाधिकारीहरूले एेन र ननयमावली अनुसार कायष गरेका 
छन् पक छैनन् भने्न पवर्यमा ननरधतर ननगरानी राख्ने कानूनी आिार तयार गरेको छ। 
समग्रमा, यी प्राविानहरूले सावषजननक खररदलाइष पारदर्शिता, ननष्पक्षता र 
उिरदाधयत्वको आिारमा सञ्चालन गने लक्ष्यलाइष व्यवहाररक रूपमा कायाषधवयन गने 
काम गरेका छन्। खररद सम्झौताका पववरण सावषजननक गने, स्वाथष बाशझन नददने, 
भ्रिाचार को सूचना अननवायष ददने तथा ननरधतर अनुगमन गने व्यवस्था मार्ष त 
सावषजननक स्रोतको सदुपयोग र भ्रिाचार  ननयधरण गने उदे्दश्य राखेको छ। यद्यपप, यस 
एेन तथा ननयमावलीले प्रत्यक्षत: भ्रिाचारजधय कायषलाइष र्ौजदारी कसूरको रुपमा 
पररभानर्त गरी त्यसमा कारवाही गने वा सजायको व्यवस्था गरेको भने पाइषदैन।  

 
39 सावषजननक खररद ननयमावली, २०६४ , ननयम १३६ । 
40 एेजन, ननयम १३७(१) 
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ग. िुलुकी अपराि िंहहता, २०७४: मुलुकी अपराि संहहता २०७४, को पररचे्छद २१ 
“ठगी, आपराधिक पवश्वासिात तथा आपराधिक लाभ (एक्सटसषन) सम्बधिी कसूर 
अधतगषतको दर्ा २५० ठेक्का वा करार कायाषधवयनका िममा देखखन सक्ने ननयतपूणष 
बेइमानीलाइष स्पि रूपमा आपराधिक दायरामा समेटेको छ।41 उक्त दर्ाको उपदर्ा 
(१) मा “ननमाषणसम्बधिी काम वा अधय कुनै काम गने शजम्मेवारी शलएको व्यक्क्तले 
बेइमानीका ननयतले ननिाषररत मापदण् वा गुणस्तरको माल प्रयोग नगरी वा पररमाण 
िटीबढी पारी वा अधय कुनै पकशसमबाट ननिाषररत गुणस्तरभधदा र्रक पारी काम गनष 
वा गराउन नपाइने” भनी स्पि ननरे्ि गररएको छ। यस्तो कसूर प्रमाश्चणत भएमा उपदर्ा 
(२) अनुसार दश वर्षसम्म कैद र एक लाख रुपैयाुँ सम्म जररवानाको व्यवस्था गररएको 
छ।  
त्यसैगरी, उपदर्ा (३) ले मालसामान वा सेवा आपूर्तिसम्बधिी दाधयत्व वहन गने 
व्यक्क्तले पनन तोपकएको गुणस्तर वा पररमाणभधदा कमसल वस्तु वा सेवा आपूर्ति गनष 
नपाइने व्यवस्था गररएको छ। यस प्रकारको कसूर प्रमाश्चणत भएमा दोर्ीलाइष उपदर्ा 
(४) अनुसार पाुँ च वर्षसम्म कैद सजायका साथै पचास हजार रुपैयाुँ सम्म जररवाना हुन 
सक्ने प्राविान राखखएको छ।42 यी प्राविानको मूल सार “बेइमानीको ननयत” भने्न 
शजदावलीमा ननहहत छ, जसले सामाधय करार उल्लङ्घन र दण्नीय आपराधिक 
आचरणबीचको स्पि शसमांकन गरेको छ। “बेइमानीको ननयत” भन्नाले कायषको बाह्य 
पररणामभधदा बढी, त्यसको पछाह् रहेको जानाजान, सचेत र स्वाथषपे्रररत छलकपट 
गने मानशसक अवस्थालाइष जनाउुँ छ।43 यसको अथष, यदद कुनै गुणस्तर पवचलन केवल 
प्रापवधिक कमजोरी, असाविानी वा लापरवाहीका कारण भएको हो भने त्यो करारीय 
दाधयत्वको पवर्य हुन सक्छ; तर त्यही कायष लाभ प्राप्ठ्त गने उदे्दश्यले, जानाजान 
गररएको छ भने त्यसमा “बेइमानीको ननयत” पवद्यमान माननधछ र यस्तो अवस्थामा 
उक्त आचरण र्ौजदारी कसूरमा रूपाधतरण हुधछ। यसरी, यस शजदावलीले करार 
उल्लङ्घन र आपराधिक दाधयत्वबीचको सीमारेखा ननिाषरण गदै, करारको आवरणशभर 
रहेको ननयतपूणष बेइमानीलाइष काननूको दायरामा ल्याउने अविारणा स्पि देखखधछ। यो 
सुँगै राज्यको र्ौजदारी कानूनी व्यवस्थाले र्ौजदारी कसूरको रुपमा ननमाषण सम्बधिी 
काम, मालसामान तथा सेवा आपुर्तिमा बदननयतपुणष कायष भइष वृहत रुपमा समाजलाइष 

 
41 मुलुकी अपराि संहहता २०७४, दर्ा २५०, “ठेक्का वा करारको काममा र्रक पानष नहुने” । 
42 एेजन,दर्ा २५०(१) । 
43 नेपाल प्रिा प्रनतष्ठानद्वारा  प्रकाशशत, “ नेपाली बृहत् शजदकोश”, “बेइमानी छलकपटको व्यवहार; इमान वा िमषको 
पवचार नहुने स्स्थनत” । 
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वा सम्बन्धित सावषजननक वा अधय ननकायलाइष हानीनोक्सानी भए गरेको अवस्थामा 
त्यसलाइष र्ौजदारीकरण र कसूरीकरण गने कानूनी व्यवस्था समेत गरीएको देखखधछ। 

घ. भ्रष्टाचार तर्िारर् एेर्, २०५९ : भ्रिाचार  ननवारण एेन,२०५९ को पररचे्छद २ 
“भ्रिचारको कसूर र सजाय सम्बधिी व्यवस्था” अधतगषतको दर्ा ८ ले रािर सेवकद्वारा 
सावषजननक सम्पत्ति, स्रोत तथा अधिकारको दुरुपयोग गरी अनुद्धचत लाभ शलने वा 
राज्यलाइष हानन पुर्‍याउने ननयतपूणष कायषलाइष स्पि रूपमा र्ौजदारी दायरामा समेटेको 
छ। उक्त दर्ाको उपदर्ा (१) ले रािर सेवकले बदननयतपूवषक लागत इनिमेट 
अस्वाभापवक रूपमा बढाउने वा िटाउने, गुणस्तरहीन सामग्री प्रयोग गने वा गराउने, 
खररद प्रपियामा प्रनतस्पिाष कमजोर पाने, झुठ्ठा पबल बनाइष भुक्तानी शलने-ददने, 
अनावश्यक खररद गने, सावषजननक सम्पत्तिको गलत मूल्याङ्कन गने वा गैरकानूनी रूपमा 
दताष गने जस्ता कायषहरू गनष नपाइने स्पि ननरे्ि गरेको छ।44 यस्तो कसूर प्रमाश्चणत 
भएमा कसूरको गाम्भीयषता अनुसार तीन महहनादेखख तीन वर्षसम्म कैद र पबगो बराबर 
जररवाना असुलउपर गररने व्यवस्था गररएको छ; पबगो नखुलेको अवस्थामा कैदका 
साथै दश हजारदेखख पचास हजार रुपैयाुँ सम्म जररवाना हुन सक्ने प्राविान राखखएको 
छ।45 
त्यसैगरी, उपदर्ा (२) ले पदबाट अवकाश प्राप्ठ्त रािर सेवकले सरकारी सािन वा 
सुपविा समयमै नर्ताष नगरेमा जररवानाको व्यवस्था गरेको छ भने उपदर्ा (३) ले अधय 
कुनै माध्यमबाट बदननयतपूवषक सावषजननक सम्पत्तिमा हानन पुर्‍याएमा दुइष वर्षसम्म कैद 
वा पबगो बराबर जररवाना वा दुवै सजाय हुन सक्ने व्यवस्था गरेको छ। उपदफा (४) 
ले राष्टर िेिकबाहेक अन्य व्यक्तत जस्तै तर्िानर्-व्यििायी िा आपरू्तिकतानले पतर् 
करार िा कार्रू् विपरीत कायन गरी लाभ सलएको अिस्थािा ििार् रूपिा दण्डडत 
हुरे् व्यिस्था गरी दामयत्िको दायरा फरावकलो बर्ाएको छ। 
यसै सधदभषमा, दर्ा १७ ले रािर सेवकले आफ्नो शजम्मामा रहेको सम्पत्तिको हहनाधमना, 
दुरुपयोग वा रूपाधतरण गरेमा त्यस्तो सम्पत्ति वा पबगो असुल गरी कैद र जररवानाको 
व्यवस्था गरेको छ। त्यसैगरी, दर्ा १७क ले कानूनले तोकेको समयमा ननणषय नगरी 
जानीजानी कसैलाइष लाभ वा राज्यलाइष हानन पुर्‍याउने कायषलाइष पनन दण्नीय मानेको 
छ, जसअनुसार यस्तो कसूरमा ६ महहनसम्म कैद वा हानी नोक्सानी खुलेकोमा 
पबगोबमोशजम वा पबगो नखुलेकोमा पचास हजार रुपैयाुँ सम्म जररवाना वा दुवै सजाय 
हुन सक्छ भनन उल्लेख गरेको छ। 

 
44 भ्रिाचार ननवारण एेन, २०५९, दर्ा ८ (१) । 
45 एेजन । 
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यसरी माद्धथ उक्ल्लखखत कानूनी व्यवस्थाहरूको सूक्ष्म पवशे्लर्णगदाष एउटा ननर्विवाद 
तथ्य स्थापपत हुधछ, यदद केवल कानूनी प्राविानको वास्तपवक पविायक मनसाय 
(legislative intent) वा  पवर्यवस्तु (subject matter) लाइष बेवास्ता गरी 
प्रविानमा प्रयोग भएका अमूतष व्याकरण र शजदावलीलाइष मार आिार बनाइष व्याख्या 
गररयो भने, एउटै तथ्य वा िटनाले बहुपविाका कानूनी प्राविानहरू एकैसाथ आकर्र्ित 
गदषछ। 

फरक कार्रू्, फरक प्रवक्रया, फरक दामयत्ि र फरक िजायको गम्भीरताको 
तलुर्ात्िक त्रचत्रर् 

कार्रू् किरू िजाय दफा 

िािनजतर्क खररद 
एेर्, २०६३ 

पदधिकारी द्वारा आचरण 
उल्लङ्घन 

पवभागीय कारवाही 

 

६१ (क) 

 

बोलपरदाता वा 
प्रस्तावदाताको  आचरण 

१ देखख ३ वर्ष सम्म 
कालोसचूी 

६२(२) र 
६३(१) 

िुलुकी अपराि 
िंहहता, २०७४ 

ठेक्का गुणस्तर र्रक 

(बदननयत ननमाषण) 

१० वर्षसम्म कैद र १ लाख 
सम्म जररवाना 

२५०(२) 

कमसल माल आपूर्ति ५ वर्षसम्म कैद  र ५० 
हजार सम्म जररवाना 

        
२५०(४) 

भ्रष्टाचार तर्िारर् 
एेर्, २०५९ 

गैरकानूनी लाभ वा हानी 
पुर्‍याउने बदननयत 

३ महहना देखख ३ वर्ष सम्म 
कैद र  १० हजार देखख ५० 

हजार रूपैयाुँ  सम्म 
जररवाना 

८ 

दर्ा ८(१) र (२) बाहेक  
सावषजननक सम्पत्ति हानी 

पुयाषउने बदननयत 

२ वर्ष सम्म कैद वा पबगो 
बमोशजम जररवाना वा दुवै  

८(३) 
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यस पररपे्रक्ष्यमा, करारीय दाधयत्व अधतगषत क्षनतपूर्ति दाबी, रुहट सुिाने दाधयत्व, 
प्रशासननक संयधरमार्ष त कालोसचूीकरण, साथै सामाधय र पवशेर् र्ौजदारी काननू 
अधतगषत अशभयोजन यी सबै आयामहरू एउटै िटनाबाट एकसाथ कायाषधवयनमा आउन 
सक्दछन्। प्रत्येक कानूनले र्रक प्रपिया, र्रक दाधयत्व र र्रक सजायको गम्भीरता 
ननिाषररत गछष। ननतजा स्वरूप, एउटै तथ्यमा सबै प्राविानहरू एकसाथ लागू हुुँदा 
के्षराधिकार (jurisdiction) मा द्वधद्व उत्पन्न हुने सम्भावना बढ्नुको साथै, धयाय 
सुननश्चित गनष चुनौती बढ्छ, र सजाय ननिाषरणमा जहटलता शसजषना हुधछ। यही 
पवर्यलाइष माद्धथको पवशे्लर्णलाइष सरलीकृत गने प्रयोजनाथष ननम्न ताशलकामा प्रस्तुत 
गररएको छ।  

खररद चरर् भ्रष्टाचारको 
िम्भावित स्िरूप 

देिार्ी/प्रशाितर्
क पररर्ाि 

फौजदारी 
किरू 

(भ्रष्टाचारको 
िंकेत) 

आिश्यकता 
पहहचार् र लागत 
अर्ुिार् 

अनावश्यक 
खररद, बढी लागत 
अनुमान, बजार 
मूल्यभधदा 
अस्वाभापवक 
अनुमान 

पुनः लागत 
अनुमान, अह्ट 
आपत्ति, पवभागीय 
कारबाही 

बदननयतपूवषक 
लागत बढाइष 
ननजी पक्षलाइष 
लाभ वा 
राज्यलाइष हानन 

स्पेसितफकेिर् 
तर्िानर् 

कुनै ननश्चित 
कम्पनीलाइष धमल्ने 
गरी tailor-
made 
specificatio
n 

बोलपर रद्द, 
संशोिन, पुनः 
सूचना 

धमलेमतो, 
कधमसन, 
प्रनतस्पिाष ननरे्ि 
गने बदननयत 
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बोलपत्र आह्वार् छोटो सचूना, 
सीधमत प्रनतस्पिाष, 
सूचना लुकाउने 

पुनरावलोकन, रद्द, 
पुनः आह्वान 

िुस/कधमसन 
वा मनपने 
पक्षलाइष लाभ 
पुर्‍याउने योजना 

बोलपत्र िलू्ांकर् नक्कली कागजात 
स्वीकार, 
योग्यलाइष हटाउने, 
अयोग्यलाइष छनौट 

पुनमूषल्यांकन, 
प्रशासननक 
कारबाही 

झुट्टा शलखत, 
धमलेमतो, 
गैरकानूनी 
लाभ/हानन 

िम्झौता अस्वाभापवक 
advance, 
सुरक्षा कमजोर, 
शतष पररवतषन 

सम्झौता 
संशोिन/रद्द, 
damages 

सावषजननक हहत 
प्रनतकूल 
बदननयतपूणष 
सम्झौता 

कायानन्ियर् गुणस्तरहीन काम, 
कम पररमाण, 
समय हढलाइ 

liquidated 
damages, 
performanc
e security 
जर्त, 
termination 

ठेतका गुर्स्तर 
फरक 

(नक्कली नापी, 
झुट्टा 
completio
n report, 
भुक्तानीमा 
धमलेमतो) 

भतुतार्ी काम नगरी 
भुक्तानी, 
overbilling, 
variation 
दुरुपयोग 

रकम असुल, 
बेरुजु, करारी 
उपचार 

सावषजननक 
सम्पत्तिमा हानन, 
झुट्टा पबल, 
गैरकानूनी लाभ 

कालोिचूी/कारबा
ही 

ननमाषण-
व्यवसायीलाइष 

due process 
review, 

संरक्षणका 
लानग 
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अनुद्धचत संरक्षण 
वा प्रनतशोिात्मक 
कालोसचूी 

धयाधयक 
पुनरावलोकन 

िुस/कधमसन 
वा अधिकार 
दुरुपयोग 

६. िात्रथल्लो प्रकरर्हरुको वििरर् तथा प्रस्ततुीले िलूतः यि विषयिा िारभतू 
विशे्लषर् गदान तीर् प्रश्नहरू उठाउँछ: 

क)  ननमाषणसम्बधिी सावषजननक खररदमा गुणस्तरसम्बधिी पववादहरू कनत हदसम्म 
देवानी प्रकृनतका हुन् र कुन अवस्थामा नतनले र्ौजदारी स्वरूप ग्रहण गछषन्? 

ख) सावषजननक खररद सम्झौताबाट उत्पन्न पववादहरूको समािानमा मध्यस्थता, 
प्रशासननक संयधर र अदालतबीचको के्षराधिकार कसरी ननिाषरण हुधछ? 

ग)   एउटै सावषजननक खररदसम्बधिी िटनामा देवानी, प्रशासननक र र्ौजदारी काननूी 
व्यवस्थाहरूको समानाधतर प्रयोगले “दोहोरो खतरा” (double 
jeopardy), अधिकारके्षरीय द्वधद्व र दुरुपयोगको कस्तो जोखखमहरु शसजषना 
गछष? 

क) तर्िानर्िम्बन्िी िािनजतर्क खररदिा गुर्स्तरिम्बन्िी वििादहरू कतत हदिम्ि देिार्ी 
प्रकृततका हुर्् र कुर् अिस्थािा ततर्ले फौजदारी स्िरूप ग्रहर् गछनर््? 

ननमाषणसम्बधिी सावषजननक खररदमा गुणस्तरसम्बधिी पववादहरू मूलतः करारीय 
दाधयत्वसुँग सम्बन्धित हुधछन्। सम्झौतामा तोपकएको मापदण्अनुसार कायष नगरेमा 
क्षनतपूर्ति वा करार कायाषधवयनजस्ता देवानी उपचारहरू नै प्राथधमक रूपमा लागू हुनुपछष। 
तर कनतपयले करारबाट उत्पन्न हुने प्रापवधिक रटुी, लापरवाही वा व्यवस्थापकीय  
पवचलनहरूलाइष र्ौजदारी कानूनको पररधि शभर राखेर व्याख्या गरेको पनन पाइधछ।46 
सावषजननक ननकाय र ननमाषण व्यवसायीबीच भएको सम्झौता, बोलपर कागजात, पवशेर् 
शतष, सामाधय शतष, BOQ, ह्जाइन, र् इषङ्ग, स्पेशशनर्केशन, परीक्षण प्रनतवेदन, नापी 
पकताब, रहृट सच्याउने समयावधि, कायष सम्पादन जमानत, पुवषननिाषररत क्षनतपुर्ति र करार 
रद्द सम्बधिी शतषहरूले ननमाषण कायषको गुणस्तर तथा समयसीमाको मापदण् ननिाषरण 
गछषन्। यस अथषमा, ननमाषण करार सम्झौता अनुसार नभएमा पहहलो उपचार करारीय नै 
हुधछ: सुिार गनष लगाउने, रृहट सच्याउन लगाउने, भुक्तानी रोक्का गने, पुवषननिाषररत 

 
46  राजेधिप्रसाद अधिकारी, “ सुशासन र प्रभावकाररताको कसीमा सावषजननक खररद र ननमाषण आयोजना व्यवस्था”, 
मो्नष पप्रखधटङ्ग पे्रश, पृ.१११ । 
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क्षनतपुर्ति लगाउने, कायष सम्पादन जमानत जर्त गने, सम्झौता अधत्य गने, क्षनतपूर्ति माग 
गने वा सम्झौतामा उक्ल्लखखत पववाद समािान संयधरमार्ष त ननणषय गराउने कुराहरु 
करारीय उपचारका व्यवस्था रहेको कुरा स्थापपत छ। सावषजननक खररद एेनको खररद 
सम्झौतासम्बधिी व्यवस्थाले पनन भुक्तानी, भररएसन, पुवषननिाषररत क्षनतपुर्ति,  ठेक्का रद्द 
गने, र पववाद समािान संयधरलाइष सम्झौताको अशभन्न पवर्य मानेको छ।47 

यद्यपी,कानूनमा करारीय दाधयत्व पालना नगरेको कारण र्ौजदारी कानून आकर्र्ित हुने 
अवस्था सृजना हुन सक्छ र करारको पक्षको हहसाबले त्यस्तो अवस्था करार सम्झौताका 
कुनै पनन पक्ष माद्धथ आकर्र्ित हुन सक्छ।48 उक्त कुरा मुलुकी अपराि संहहता,२०७४ को 
पररचे्छद २१ “ठगी, आपराधिक पवश्वासिात तथा आपराधिक लाभ (एक्सटसषन) सम्बधिी 
कसूर अधतगषत को दर्ा २५० ले  प्रि रुपामा व्यवस्था गरेको छ, जसको चचाष यस लेखमा 
माद्धथ गररसपकएको छ।  

ननमाषण कायषमा गुणस्तर पववाद पवशभन्न कारणले उत्पन्न हुन सक्छ: ह्जाइनमै कमजोरी 
हुन,ु site condition र्रक पनुष, नदीको बहाव वा भ-ूप्रापवधिक अवस्था अनुमानभधदा 
शभन्न देखखनु, ननमाषण सामग्रीको आपूर्ति शृङ्खलामा समस्या आउनु, सुपररवेक्षण कमजोर हुनु, 
प्रापवधिक ननणषयमा सदननयतपुणष रृहट हुनु, भेररएसन आदेशको व्याख्यामा मतभेद हुनु, 
परीक्षण पवधि वा sampling मा असहमनत हुनु, वा force majeure/अप्रत्याशशत 
पररस्स्थनत उत्पन्न हुनु जस्ता अवस्थाहरूमा, जबसम्म छलकपट, झुट्टा पववरण, जानाजान 
खराब सामग्री प्रयोग, गलत नापजाुँ च, नक्कली प्रनतवेदन वा अनुद्धचत लाभ शलने ननयत 
स्पि रूपमा प्रमाश्चणत हुुँ दैन, पववादलाइष मूलतः देवानी/करारीय प्रकृनतको मानु्नपछष। यस 
आिारमा सबै गुणस्तर रुहटलाइष र्ौजदारी कसूरको रूपमा वगीकरण गनुष धयायसंगत हुुँ दैन।    

तर यसको अथष करारीय सम्बधि देखखएपधछ र्ौजदारी कानून कहहलै्य आकर्र्ित हुुँ दैन भने्न 
पनन होइन। देवानी उपचार उपलब्ि हुनु र्ौजदारी कारबाहीलाइष स्वतः ननरे्ि गने शसद्धाधत 
होइन; ननरे्ि केवल त्यहाुँ  हुधछ जहाुँ  अशभयोगको आिारमा र्ौजदारी कसूरका स्वतधर 
तत्त्वहरू हंुदैनन्। करार उल्लङ्घन र र्ौजदारी कसूरबीचको र्रक यहीँ छ। कुनै पक्षले 
सम्झौता उल्लङ्घन गर्‍यो भने्न तथ्य मारले अपराि शसद्ध हुुँदैन; तर त्यही उल्लङ्घन झुक्याउने, 
बेइमानीपूवषक हानन पुर्‍याउने, सावषजननक ननकाय वा उपभोक्तालाइष िोका ददने, झुट्टा 

 
47 सावषजननक खररद एेन, २०६३, दर्ा ५२(२), दर्ा ५७, दर्ा ५८ र खररद सम्झौताका सामाधय/पवशेर् शतषहरू: 
variation, liquidated damages, termination, payment र dispute settlement 
mechanism 
48 राजेधिप्रसाद अधिकारी, “ सुशासन र प्रभावकाररताको कसीमा सावषजननक खररद र ननमाषण आयोजना व्यवस्था”, 
मो्नष पप्रखधटङ्ग पे्रश, पृ.१११ । 
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कागजात वा गलत प्रनतवेदन तयार गने, वा आफ्नो/अरू कसैको लानग गैरकानूनी लाभ 
शसजषना गने उदे्दश्यसहहत गररएको छ भने र्ौजदारी तत्व प्रवेश गनष सक्छ। मुलुकी अपराि 
संहहता, २०७४ को ठगी, ठेक्का वा करारको काममा र्रक पाने, सम्पत्तिको आपराधिक 
उपयोग र आपराधिक पवश्वासिातसम्बधिी प्राविानहरूले करारीय सम्बधिबाटै उत्पन्न हुने 
केही व्यवहारलाइष कानूनले स्पि रूपमा अपरािीकरण गरेको अवस्था देखाउुँ छन्।49  
करकाप, जालसाजी, अनुद्धचत प्रभावमा झूठा पववरण ददइष करार भएको अवस्थामा करार 
कानूनमा भएको प्राविान अनुरुप नै उपचार खोजी गनुषपने हुधछ।50 कारारीय पवर्यमा 
करकाप तथा जालसाजी जस्ता र्ौजदारी कसुरको पवशेर्ता भएतापनन कानूनमा नै पवशेर् 
उपचार भएको अवस्थामा सोही बमोशजम नै उपचार खोजी गनुषपने हुधछ। देवानी उपचार 
उपलब्ि भएसम्म र्ौजदारी कसुरमा कारवाइष गनष धमल्दैन।51 

अतः जब त्यस्तो  रुहट जानाजान, स्वाथष पे्रररत उदे्दश्यले, अनुद्धचत लाभ प्राप्ठ्त गने ननयतका 
साथ गररधछ, तब “बदननयत” को तत्व प्रवेश गछष। यही अवस्थामा करार उल्लङ्घन र्ौजदारी 
कसूरमा रूपाधतरण हुधछ। तर कुनै कायष सम्झौता अनुसार नभएको आिारमा हानी-
नोक्सानी पुर्‍याउने बदननयत शलइष कायष गनषको लानग उत्पे्ररणा ददने तत्व (Motivation 
factor) हुनुपदषछ।52 बदननयत हुनकुो ननन्म्त शलनुखान ुगरेको हुनुपदषछ, नभएको खण्मा 
आरोप मनोगत र तथ्यहहन माननधछ।53 साथै गैरकानूनी लाभ र गैरकानूनी हानीको मारा 
प्रमाश्चणत हुनुपदषछ।54 तसथष, प्रत्येक गुणस्तरसम्बधिी रुहटलाइष अपराि मानु्न उद्धचत नभइष, 
ननयतको स्पि प्रमाणका आिारमा मार र्ौजदारी दाधयत्व ननिाषरण गनुषपने हुधछ। अधयथा, 
करारीय पववादलाइष अनावश्यक रूपमा अपरािीकरण गने जोखखम उत्पन्न हुधछ। अथाषत्, 
करारीय सम्बधि र र्ौजदारी दाधयत्व परस्पर ननरे्िात्मक होइनन्; तर र्ौजदारी दाधयत्वको 
लानग “कानूनले अपराि िोर्णा गरेको आचरण” र “बदननयत” को प्रमाण आवश्यक 
हुधछ।  

ननमाषण सम्बधिी सावषजननक खररदमा बदननयतको परीक्षण गदाष ननम्न कुराहरू ननणाषयक 
हुन सक्छन्: लागत अनुमान वा ह्जाइनलाइष जानाजान गलत बनाइएको छ पक छैन; कुनै 

 
49 मुलुकी अपराि संहहता, २०७४, पररचे्छद २१: दर्ा २४९ (ठगी गनष नहुने), दर्ा २५० (ठेक्का वा करारको काममा 
र्रक पानष नहुने), दर्ा २५२ (आपराधिक पवश्वासिात गनष नहुने) लगायत। 
50 मुलुकी देवानी संहहता, २०७४, दर्ा ५१८ । 
51 ने.का.प. २०७१ नन.नं. ९२२३ पृ.१२४५ 
52 शरद प्रसाद कोइराला, “सावषजननक खररद र भ्रिाचारको आरोप”, पवद्युत अिषवार्र्िक पद्धरका, वर्ष ३२, अंक १ । 
53 अच्यूतराज गौतम, स.अ. बुलेहटन,२०६६, पृ.२७ । 
54 पवमलकुमार थापा, स.अ. बुलेहटन,२०६६, पृ. ७१ । 
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ननश्चित ननमाषण-व्यवसायीलाइष लाभ हुने गरी specification धमलाइएको छ पक छैन; 
सम्झौताबमोशजम प्रयोग हुनुपने सामग्रीको सट्टा ननम्न गुणस्तरको सामग्री जानाजान प्रयोग 
गररएको छ पक छैन; नापी पकताब, ल्याव पररक्षण प्रनतवेदन वा कायष सम्पन्नताको प्रमाणपर 
वास्तपवक कामसुँग मेल खाधछ पक खाुँ दैन; काम पूरा नभइष भुक्तानी गररएको छ पक छैन; 
ननणषयकताष, सुपररवेक्षक, परामशषदाता र ननमाषण-व्यवसायीबीच धमलेमतो वा स्वाथष सम्बधि 
देखखधछ पक देखखिदैन; र अधततः सावषजननक ननकायलाइष वास्तपवक आर्थिक हानन तथा ननजी 
पक्षलाइष गैरकानूनी लाभ भएको छ पक छैन। 

यस हहसाबमा करारीय दाधयत्वलाइष अपराधिकरण गने “बदननयत” तत्व केवल अनुमानको 
पवर्य होइन। बदननयतलाइष शलनु-खान,ु कधमसन, स्वाथष-संिर्ष/सम्बधि, राजनीनतक वा 
पाररवाररक सम्बधि, झुट्टा पबल, गलत परीक्षण प्रनतवेदन, अनावश्यक भेररयसन, 
अस्वाभापवक समय पवस्तार, काम नगरी भुक्तानी, वा दोर् देखखिदा देखखिदै भुक्तानी पवल 
प्रमाश्चणत गने जस्ता बाह्य तथ्यबाट प्रमाश्चणत वा अनुमाननत गनुषपने हुधछ। “काम सम्झौता 
अनुसार भएन” भने्न ननष्कर्ष आर्ौं मा बदननयतको प्रमाण होइन। पवशेर् गरी ननमाषण 
कायषजस्तो प्रापवधिक पवर्यमा गुणस्तर ह्रासको कारण ननमाषण-व्यवसायीको मारै हो पक 
ह्जाइन गने परामशषदाताको हो, सुपररवेक्षकको हो, सावषजननक ननकायको हो, वा 
प्राकृनतक/site condition को हो भने्न कुरा अलग-अलग पवशे्लर्ण गनुषपछष। भ्रिाचार 
ननवारण एेन, २०५९ को दृनिले पनन सावषजननक खररदमा र्ौजदारी दाधयत्वको मूल प्रश्न 
“कसरी खररद भयो” मार होइन, “कसलाइष गैरकानूनी लाभ भयो र सावषजननक 
ननकायलाइष कस्तो हानन भयो” भने्न हो। सावषजननक पद िारण गरेको व्यक्क्तले 
बदननयतपूवषक गलत ननणषय, गलत नापजाुँ च, गलत भुक्तानी, गलत प्रनतवेदन वा अधिकार 
दुरुपयोगमार्ष त सावषजननक सम्पत्तिमा हानन पुर्‍याएको अवस्था र ननमाषण-व्यवसायी वा 
ननजी पक्षले त्यस्तो गैरकानूनी लाभ प्राप्ठ्त गरेको अवस्था भ्रिाचारको दायरामा पनष सक्छ। 
तर यसका लानग वास्तपवक हानन, गैरकानूनी लाभ, ननणषय वा कायषसुँगको कारण सम्बधि 
र अशभयुक्तको भूधमकाको पृथक प्रमाण आवश्यक हुधछ।55 यसैले ननमाषण गुणस्तर 
पववादमा र्ौजदारीकरणको धयूनतम परीक्षण द्धरकोणीय हुनुपछष: (क) दुनर्त ननयत वा 
बेइमानीपूणष उदे्दश्य, (ख) वास्तपवक वा मापनयोग्य सावषजननक हानन, र (ग) आरू् वा अरू 
कसैलाइष प्राप्ठ्त गैरकानूनी लाभ; यी तीन तत्वमध्ये कुनै पनन तत्व प्रमाणबाट स्थापपत 
नभएमा, गुणस्तर पववादलाइष देवानी/करारीय उपचारतर्ष  पठाउन ुनै करार र कानूनसम्मत 

 
55 भ्रिाचार ननवारण एेन, २०५९, पवशेर्तः दर्ा ८(१), दर्ा ८(४), दर्ा १९(२) र दर्ा २२; सावषजननक पदाधिकारी, 
ननजी पक्ष र मनतयार/लाभग्राहीको भूधमकाअनुसार दाधयत्व परीक्षण। 



50                               पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

हुधछ। तर यी तीनै तत्व स्पि रूपमा देखखएमा करारको अब्स्तत्वले भ्रिाचार वा अधय 
र्ौजदारी कसूरको कारबाहीबाट संरक्षण ददन सक्दैन। 

ख) िािनजतर्क खररद िम्झौताबाट उत्पन्न वििादहरूको ििािार्िा िध्यस्थता, प्रशाितर्क 
िंयन्त्र र अदालतबीचको के्षत्रामिकार किरी तर्िानरर् हुन्छ? 

कुनै पनन खररद कायषको सम्झौतापरमा पववाद समािान गने प्रपिया करारमा उल्लेख 
गनुषपने हुधछ।56 नेपालमा सावषजननक खररद सम्झौताका पववादहरू उत्पन्न भएमा पहहले 
पक्षहरुको आपसी सहमनतमा समािान गनुषपने र आपसी सहमनतमा पववाद समािान हुन 
नसकेमा मध्यस्थताद्वारा नै ननरुपण गनुषपने बाध्यात्मक प्राविान पवद्यामान छ।57 सम्माननत 
सवाेच्च अदालतले मध्यस्थतालाइष पववाद समािान गराउने वैकस्ल्पक उपचारको रुपमा 
माधयता ददइष करारको तथ्यगत प्रश्न केलाउनमा मध्यस्थ नै सबैभधदा आधिकाररक व्यक्क्त 
भएको अनुमान गनुषपने भने कुरा स्थापपत गरेको छ58 भने प्रचशलत कानून बमोशजम 
सावषजननक खररदसुँग सम्बन्धित हंुदाहंुदै पनन र्ौजदारी कसुरको रुपमा पररभानर्त कायषहरु 
मध्यस्थताद्वारा ननरोपण गराउन सपकदैन।  

सावषजननक खररद सम्झौताबाट उत्पन्न पववादको समािानमा पहहलो प्रश्न पवर्यवस्तुको 
प्रकृनत हो। यदद पववाद खररद सम्झौताको कायाषधवयन, नापजाुँ च, गुणस्तर, भररएसन, म्याद 
थप, भुक्तानी, पुवषननिाषररत क्षनतपुर्ति रृहट सच्याउने, ठेक्का सम्झौता रद्द गने, जमानत 
(ग्यारेणटी) जर्त वा क्षनतपूर्तिसुँग सम्बन्धित छ भने, यसको प्रारस्म्भक उपचार सम्झौतामा 
उल्लेख गररएको पववाद समािान संयधरमार्ष त खोशजनुपछष। जसले करारीय पववादहरूलाइष 
उद्धचत (परम्परागत रुपमा वैकस्ल्पक भने्न गररएको) पवधिबाट समािान गने उदे्दश्य राख्छ। 
सम्झौता सम्बन्धि पववाद मध्यस्थताद्वारा सामिान गने प्रविान भएकोमा सोहह बमोशजम 
अधयथा मध्यस्थता एेन, २०५५ मा तोपकएको कायषपवधि अपनाइष पववाद ननरोपण गने 
अदालतको के्षराधिकार हुदैन।59 सम्झौतामा मध्यस्थताको प्रविान भएकोले अदालतमा 
उजुरी लाग्दैन।60 यसबाट स्पि हुधछ पक सावषजननक खररद सम्झौताको कायाषधवयनसम्बधिी 
पववादहरू मूलतः करारीय प्रकृनतका हुन् र नतनको प्राथधमक समािान करारमा आिाररत 
पववाद समािान प्रणालीबाट हुनुपछष। अदालतको के्षराधिकार यस अथषमा प्रत्यक्ष merits 
adjudication भधदा बढी सुिारात्मक वा सहयोगी प्रकृनतको हुधछ। मध्यस्थ ननयुक्क्त, 

 
56 सावषजननक खररद एेन, २०६३, दर्ा ५२(२)(द) । 
57 सावषजननक खररद एेन, २०६३, दर्ा ५८, सावषजननक खररद ननयमावली, २०६४ ननयम १२९ र १३५ । 
58 ने.का.प, २०७८, नन.नं. १०६४५ । 
59 मध्यस्थता एेन २०५५, दर्ा ३(१) । 
60 ने.का.प, २०४८ नन.नं. ४३४९ प.ृ४४३ । 
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मध्यस्थको अधिकारके्षरसम्बधिी प्रश्न, मध्यस्थ ननणषय बदर गने सीधमत आिार, ननणषय 
कायाषधवयन, सावषजननक नीनत प्रनतकूलता, प्राकृनतक धयाय उल्लङ्घन वा गैर-मध्यस्थयीय 
पवर्यको प्रश्न यस शभर पदषछन्। मध्यस्थता एेन, २०५५ ले शलखखत मध्यस्थता सम्झौता, 
मध्यस्थ ननयुक्क्त, दावी/प्रनतदावी, कायषपवधि, प्रमाण, पवशेर्ि राय, ननणषय अवधि, 
ननणषयमा खुलाउनुपने आिार र मध्यस्थ ननणषय बदर हुने सीधमत आिारहरूलाइष व्यवस्स्थत 
गरेको छ।61 मध्यस्थताको मूल औद्धचत्य पनन यही हो: ननमाषणसम्बधिी तथ्यगत तथा 
प्रापवधिक प्रश्नहरू- जस्तै BOQ को पररमाण, pile को लम्बाइष, ढलानको मजबुती, 
माटोको अवस्था, भररएसन आदेशको औद्धचत्य, दररेट पवशे्लर्ण, नापजाुँ च पकताब, 
हढलाइषको कारण जस्ता पवर्यहरु अदालतभधदा प्रापवधिक रूपमा दक्ष ननणषयकताष वा 
मध्यस्थबाट धछटो र पवशेर्ितापूवषक परीक्षण हुन सक्छन्। त्यसैले सावषजननक खररद 
सम्झौतामा मध्यस्थताको व्यवस्था भएको अवस्थामा, करारीय दावी अदालतमा सीिै 
लैजानुभधदा सम्झौता र कानूनले तोकेको मध्यस्थता/पववाद समािान संयधर अपनाउन ु
पवधिसम्मत र वाञ्छनीञ हुधछ। 

तर सावषजननक खररदसुँग सम्बन्धित सबै पववाद मध्यस्थताद्वारा समािान हुधछन् भने्न ननष्कर्ष 
पनन गलत हुधछ। मध्यस्थता पक्षहरुको सहमनतमा अदालतबाहहरको अदालत सरहको 
पववाद समािार संयधर हो; यसले पक्षहरूको करारीय अधिकार र दाधयत्व ननिाषरण गनष 
सक्छ, तर राज्यको दण्ाधिकार प्रयोग गनष सक्दैन। भ्रिाचार, ठगी, आपराधिक 
पवश्वासिात, झुट्टा शलखत, गलत प्रनतवेदन, सरकारी रकम हहनाधमना वा सावषजननक 
सम्पत्तिमा बदननयतपूणष हानन जस्ता र्ौजदारी प्रकृनतका पवर्य मध्यस्थताको दायरामा 
पदैनन्। मध्यस्थताले “कनत क्षनतपूर्ति नतने” वा “भुक्तानी रोक्का धमल्छ पक धमल्दैन” भने्न 
प्रश्नहरु ननरूपण गनष सक्छ; तर “अशभयुक्तले भ्रिाचार कसूर गर्‍यो पक गरेन” भने्न प्रश्न 
पवशेर् अदालत वा सम्बन्धित मुद्दा हेने अदालतको पवर्य हो। मध्यस्थता एेनले पनन नेपाल 
कानूनबमोशजम मध्यस्थद्वारा ननरोपण हुन नसक्ने पववाद वा सावषजननक नीनत प्रनतकूल 
ननणषयलाइष बदर गनष सपकने आिार स्वीकार गरेको छ। 

यसैले के्षराधिकार ननिाषरण गदाष ननम्न वगीकरण उपयोगी हुधछ। पहहलो, ठेक्का सम्झौता 
हुनु अधिको बोलपर तयारी र पररक्षणको चरण (pre-award procurement 
decision) जस्तै बोलपर अस्वीकृनत, मूल्यांकन रहुट, योग्यता सम्बधिी पववाद र ठेक्का 
प्रदान गने आशयको सूचना जस्ता कुराहरु सावषजननक खररद एेनको पुनरावलोकन संयधर, 

 
61 मध्यस्थता एेन, २०५५, दर्ा २(क), दर्ा ७, दर्ा १४, दर्ा १७, दर्ा २१, दर्ा २४ र दर्ा २७; मध्यस्थता 
सम्झौता, मध्यस्थ ननयुद्धक्त, प्रपिया, प्रमाण, पवशेर्ि राय र ननणषयको आिार। 
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सावषजननक ननकायका प्रमुख, पुनरावलोकन सधमनत तथा आवश्यक परे 
संवैिाननक/प्रशासननक धयाधयक पुनरावलोकनको पवर्य हुन सक्छ। दोस्रो, करार सम्झौता 
पधछको कायाषधवयनको चरण (post-award contract implementation) 
जस्तै गुणस्तर, नापजाुँ च, भुक्तानी, हढलाइष, भररएसन, करार सम्झौता रद्द गने कायष 
सम्झौता र मध्यस्थता/पववाद समािान संयधरको पवर्य हुधछ। 

तेस्रो, कालोसूचीमा सूद्धचकरण वा खररद अनुशासन सावषजननक खररद अनुगमन कायाषलय 
वा सम्बन्धित प्रशासननक ननकायको अधिकारके्षरमा पछष। तर प्राकृनतक धयाय, सुनुवाइष, 
कारणयुक्त ननणषय र अनुपानतकताको शसद्धाधत अदालतबाट पुनरावलोकन हुन सक्छ। 
चौथो, भ्रिाचार, जालसाजपुणष कायष तथा खररद सम्झौतामा आिाररत गैरकानूनी लाभ र 
हानी अस्ख्तयार दुरुपयोग अनुसधिान आयोगको अनुसधिान, सरकारी वपकल/अशभयोजन 
र पवशेर् अदालत/ सम्बन्धित र्ौजदारी मुद्दा हेने अदालतको अधिकारके्षरमा पछष। त्यसैले 
“सावषजननक खररदको सम्बधि पवशुद्ध देवानी पवर्य हो” भने्न भनाइलाइष केही 
पररमाजषनसहहत प्रयोग र पवशे्लर्ण गनुषपछष। सावषजननक खररद सम्झौताको 
कायाषधवयनसम्बधिी पववादहरू प्रायः देवानी/करारीय हुधछन्, तर सावषजननक खररद स्वयं 
सावषजननक कानूनको पवर्य पनन हो। यसले सावषजननक पवि, सावषजननक सम्पत्ति, 
प्रनतस्पिाष, सुशासन र भ्रिाचार ननयधरणसुँग प्रत्यक्ष सम्बधि राख्छ। अतः सही अशभव्यद्धक्त 
वा पवशे्लर्ण “सावषजननक खररद सम्झौताको कायाषधवयनबाट उत्पन्न करारीय पववादको 
प्राथधमक समािान देवानी/मध्यस्थता प्रपियाबाट हुनुपछष; तर त्यही िटनामा स्वतधर 
र्ौजदारी कसूरका तत्त्वहरू प्रमाश्चणत भएमा त्यस्तो कसूर राज्यको दण्ाधिकारअधतगषत 
अलग रूपमा परीक्षण हुन सक्छ।” 

ग)  एउटै िािनजतर्क खररदिम्बन्िी घटर्ािा देिार्ी, प्रशाितर्क र फौजदारी कार्रू्ी 
व्यिस्थाहरूको ििार्ान्तर प्रयोगले  “दोहोरो खतरा” (double jeopardy) , 
अमिकारके्षत्रीय र्द्न्र्द् र दुरुपयोगको कस्तो जोखखि सिजनर्ा गछन? 

सावषजननक खररदमा एउटै तथ्यबाट िेरै प्रकारका कानूनी पररणाम जन्धमन सक्छन्। 
उदाहरणका लानग, कुनै पुल ननमाषणमा गुणस्तर रुहट देखखयो भने सावषजननक ननकायले 
सम्झौता अधत्य गनष, कायष सम्पादन जमानत जर्त गनष, क्षनतपूर्ति वा पुवष ननिाषररत क्षनतपुर्ति 
माग गनष सक्छ; सावषजननक खररद अनुगमन कायाषलयले कालोसूचीमा समावेश गने कायष 
अगा्ी बढाउन र सदु्धचकरण गनष सक्छ; लेखा परीक्षण गने ननकाय (महालेखा पररक्षकको 
कायाषलय) ले बेरुजु कायम गनष सक्छ; अस्ख्तयारले भ्रिाचार अनुसधिान गनष सक्छ; र 
पवशेर् अदालतमा र्ौजदारी अशभयोजन पनन हुन सक्छ। यदद गुणस्तरको प्रश्न छ भने 
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मुलुकी अपराि संहहता, २०७४ अधतगषतको सािारण कसूर समेतको अनुसधिान र 
अशभयोजनको पवर्य बन्न सक्दछ। यी सबै कारबाही एउटै तथ्यबाट उत्पन्न भए पनन नतनको 
कानूनी प्रकृनत, उदे्दश्य, प्रमाणको स्तर र पररणाम र्रक-र्रक हुधछ। 

नेपालको संपविानको िारा २०(६) ले “कुनै पनन व्यक्क्त पवरुद्ध अदालतमा एकै कसूरमा 
एक पटकभधदा बढी मुद्दा चलाइने र सजाय ददइने छैन” भने्न र्ौजदारी धयायको मौशलक 
संरक्षण ददएको छ। यो दोहोरो खतरा तथा जोखखमको संरक्षण मूलतः एउटै कसूरका लानग 
अदालतमा दोहोर्‍याएर र्ौजदारी मदु्दा चलाउने वा सजाय ददने पवरुद्धको सुरक्षा हो। यसैले, 
करारीय क्षनतपूर्ति, प्रशासननक कालोसूची र र्ौजदारी सजायलाइष यान्धरक रूपमा एउटै 
दोहोरो खतरा (double jeopardy) भन्न सबकिदैन, पकनपक ती सबै एउटै प्रकारको 
र्ौजदारी मुद्दा वा सजाय होइनन्। तर यसको अथष एउटै तथ्यमा असीधमत समानाधतर 
कारबाही धयायसंगत हुधछ भने्न पनन होइन। सवाेच्च अदालतले दोहोरो खतराको प्रश्नमा “एकै 
कसूर” र अदालतमा मुद्दा चलाउने/सजाय ददने तत्वको परीक्षणलाइष महत्त्व ददएको छ; 
त्यससुँगै स्वच्छ पुपषक्ष, रै्सला अन्धतमताको शसद्धाधत, अनुपानतकता, र प्रकृयाको दुरुपयोग 
जस्ता शसद्धाधतहरू पनन समानाधतर कारबाहीको मूल्यांकनमा साधदर्भिक हुधछन्।62 समस्या 
पवशेर् गरी त्यनतबेला गम्भीर हुधछ जब प्रशासननक कारबाही वास्तपवक रूपमा दण्ात्मक 
प्रभाव पाने हुधछ, करारीय उपचार आर्थिक रूपमा पवनाशकारी हुधछ, र सोही तथ्यमा 
र्ौजदारी अशभयोजन पनन चलाइधछ। यस्तो अवस्थामा औपचाररक रूपमा दोहोरो खतरा 
लागू नहुन सक्छ, तर सावषजननक ननकाय (अकाे हहसाबमा राज्य स्वयं) को काम 
कारवाहीमा सारवान् स्वच्छताको प्रश्न उठ्छ। एउटै ननमाषण कायषका लानग ननमाषण-
व्यवसायीले एकानतर क्षनतपूर्ति वा पुवषननिाषररत क्षनतपुर्ति नतनुषपने, अकाषनतर कालोसचूीबाट 
भपवष्यको व्यवसाय नै रोपकने तथा थप कालाधतरसम्म सो कुराको अशभलेख भइष प्रनतष्ठामा 
समेत असर गने, र त्यस अनतररक्त कैद/जररवानासहहत भ्रिाचार वा ठगीजधय मुद्दा सामना 
गनुषपने अवस्था उत्पन्न हुुँदा कानूनको प्रयोग अनुपानतक, कारणयुक्त र प्रमाणमा आिाररत 
हुनुपछष। यी सबै जोखखम मोलेर पवकासको साझेदारको रुपमा रहेको ननमाषण उद्योग र 
समुदायले गने लगानी तथा यसको व्यवसाधयक उन्नययनमा नकारात्मक असर गने कुरालाइष 
सशजलै अनुभूत गनष सपकधछ। 

यसै पररपे्रक्ष्यमा अधिकारके्षरीय द्वधद्वको जोखखम पनन उत्तिकै त््कारो छ। मध्यस्थले कुनै 
प्रापवधिक पररवतषन करारीय रूपमा अपेश्चक्षत र आवश्यक द्धथयो भनी ननणषय गनष सक्छ; तर 

 
62 नेपालको संविधान, धारा २०(६); “एकै कसूर” मा अदालतमा एक पटकभन्दा बढी मुद्दा चलाइने र सजाय ददइने 
छैन भने्न double jeopardy संरक्षण, सिाोच्च अदालत, नेपाल कानुन पद्धरका पूणण पाठ नं. १०४६० मा धारा 
२०(६) सम्बन्धी व्याख्या हेनण सवकन्छ । 
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अनुसधिान ननकायले सोही पररवतषनलाइष भ्रिाचार/अननयधमतताको संकेत मान्न सक्छ। 
सावषजननक खररद अनुगमन कायाषलयले कालोसचूीको आिार मानेको तथ्य पवशेर् 
अदालतमा भ्रिाचार प्रमाश्चणत गनष पयाषप्ठ्त नहुन सक्छ। पवशेर् अदालतमा दोर्मुक्त भएको 
तथ्यले करारीय क्षनत वा उल्लंिन स्वतः अस्वीकार गराउुँ दैन; तर त्यही तथ्यमा पबना नयाुँ  
प्रमाण लगातार र ननरधतर कारबाही चलाइरहनु दुरुपयोग हुन सक्छ। यसैले प्रत्येक 
ननकायले आफ्नो के्षराधिकारको सीमा स्पि गनुषपछष: मध्यस्थले करारीय दाधयत्व, 
प्रशासननक ननकायले खररद अनुशासन, र र्ौजदारी अदालतले कसूरका कारक तत्व मार 
परीक्षण गनुषपछष। 

यसै सधदभषमा, बबइष/जजदीिाट पुल ननमाषण सम्बधिी ठेक्का सम्झौतालाइष सधदभषमा शलन 
सपकधछ। सावषजननक रूपमा उपलब्ि पववरणहरूअनुसार उक्त प्रकरणमा गुणस्तर, 
ह्जाइन, स्पेशशनर्केशनको पररवतषन, प्रापवधिक स्वीकृनत, ननमाषण कायषको अवस्था र 
भुक्तानीसम्बधिी प्रश्नहरूबाटै प्रशासननक, करारीय र र्ौजदारी पववादहरू उत्पन्न भए। 
अस्ख्तयारले ननमाषण-व्यवसायी, सरकारी प्रापवधिक कमषचारी र परामशषदातासमेतपवरुद्ध 
भ्रिाचार मुद्दा दायर गरेकोमा पधछ पवशेर् अदालतबाट केही प्रनतवादी दोर्ी ठहर र केही 
प्रनतवादी सर्ाइ भएको पववरण सावषजननक स्रोतमा देखखधछ, र सो पवर्य सवाेच्च 
अदालतमा पुनरावेदनको िममा रहेको छ।63 यस प्रकरणलाइष केवल एउटा मुद्दाको अन्धतम 
पररणामको रूपमा होइन, सावषजननक खररद पववादमा बहु-कानूनी दाधयत्व कसरी एकैसाथ 
सपिय हुधछ भने्न उदाहरणका रूपमा बझु्नुपछष। एउटै कायषका लानग करारीय क्षनतपूर्ति, 
प्रशासननक कालोसूचीकरण र र्ौजदारी सजाय एकैसाथ लाग ू हुुँदा व्यक्क्त दोहोरो वा 
तेहोरो सजाय भोग्न बाध्य हुधछ। मध्यस्थता, प्रशासननक ननकाय (सावषजननक खररद 
अनुगमन कायाषलय) र पवशेर् अदालतबीच एउटै तथ्यमा समानाधतर अनुसधिान र ननणषय 
हुने भएकाले प्रपियागत जहटलता, हढलासुस्ती र परस्पर पवरोिी ननष्कर्ष ननस्कने सम्भावना 
बढ्छ। “बदननयत” जस्तो व्यापक अविारणालाइष आिार बनाएर सामाधय प्रापवधिक 
रुहटलाइष समेत र्ौजदारी कसूरमा रूपाधतरण गनष सपकने हुुँदा अनुसधिानकताष तथा 
अशभयोजनकताषको व्यक्क्तपरक व्याख्या र दुरुपयोगको सम्भावना उत्तिकै प्रबल हुधछ। एउटै 
पुलको प्रापवधिक रुहट वा गुणस्तर पववादलाइष शलएर करारसम्बधिी उपचार, कालोसूचीको 
प्रशासननक कारबाही, सावषजननक आलोचना र र्ौजदारी अशभयोजन एकसाथ देखा पनष 
सक्छन्। यस्तो अवस्थामा अशभयोजनले प्रत्येक प्रनतवादीको भूधमका छुट्याउनुपछष: 

 
63 बबइष/जजदीिाट पुल-पप्ठ्प ुकधस्टर क्सन प्रकरण सम्बधिी आधिकाररक रै्सला/धमशसललाइष मूल स्रोत बनाउनु पने 
हुधछ। सावषजननक स्रोतका रूपमा २०७५ मा अस्ख्तयारले मुद्दा दायर गरेको समाचार, २०७९ मा पवशेर् अदालतको 
ननणषयसम्बधिी समाचार, र २०८२ मा सवाेच्च अदालतमा पुनरावेदन सुनुवाइ सम्बधिी समाचारहरू उपलब्ि छन् । 
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ननमाषण-व्यवसायीको ननमाषण शजम्मेवारी, साइट इब्धजननयरको सुपररवेक्षण, कायाषलय 
प्रमुखको भुक्तानी स्वीकृनत, परामशषदाताको ह्जाइन/सुपेररवेक्षणको भुधमका र 
सावषजननक पदाधिकारीको ननणषयाधिकार र्रक-र्रक हुन्। सामूहहक रूपमा “गुणस्तरहीन 
काम भयो” भने्न आिारले सबैलाइष एउटै र्ौजदारी दाधयत्वमा राख्न धमल्दैन। 

यस्ता बहु-कारबाहीबाट तीन प्रकारका जोखखम उत्पन्न हुधछन्। पहहलो, अधिक 
र्ौजदारीकरण (over-criminalization) को जोखखम: सामाधय प्रापवधिक रहुट, 
असल ननयतले इषब्धजननयररङ मलु्यांकन वा करार व्यवस्थापनको कमजोरीलाइष र्ौजदारी 
कसूर बनाउुँ दा ननमाषण-व्यवसायी, परामशषदाता र प्रापवधिक कमषचारीहरू अनावश्यक रूपमा 
जोखखमग्रस्त हुधछन्। यसले सावषजननक ननमाषणमा ननजी के्षरको सहभानगता िटाउन, 
ननणषयकताष कमषचारीलाइष अत्यधिक रक्षात्मक बनाउन र पवकास आयोजना हढलो भइष 
पुवाषिार पवकासमा ह्रास गनष सक्छ। दोस्रो, कायाषधवयन नहुने  (under-
enforcement) जोखखम: करार वा मध्यस्थताको आवरणमा झुट्टा पबल, गलत नापी, 
कधमसन, धमलेमतो र सावषजननक हानन भएको गम्भीर भ्रिाचार छोपपन सक्छ। तेस्रो, 
उपचार पाउने र्ोरमको दुरुपयोग (forum manipulation) को जोखखम: कुनै 
पक्षले मध्यस्थता, प्रशासननक पुनरावलोकन, ररट के्षराधिकार, कालोसूची, लेखा पररक्षण 
बेरुज ुर र्ौजदारी अनुसधिानलाइष रणनीनतक रूपमा प्रयोग गरी पवपक्षीलाइष दबाब ददन वा 
तथ्यगत ननष्कर्षलाइष आरू्अनुकूल बनाउने प्रयास गनष सक्छ। 

यसैले समानाधतर कारबाहीको सही व्यवस्थापनका लानग उही तथ्य र्रक कानूनी पररणाम 
(same facts, different legal consequences) को शसद्धाधत अपनाउन ु
आवश्यक हुने देखखधछ। एउटै तथ्यले पवशभन्न कानूनी पररणाम जधमाउन सक्छ, तर प्रत्येक 
कारबाहीले आफ्नो अलग कानूनी परीक्षण पूरा गनुषपछष। करारीय क्षनतपूर्ति वा करार 
सम्झौता रद्दका लानग सम्झौता उल्लङ्घन पयाषप्ठ्त हुन सक्छ; कालोसूचीका लानग खररद 
अनुशासन तथा आचार र ररटपुवषक प्रपिया अवलम्बन गरेको हुनपछष; तर भ्रिाचार वा 
र्ौजदारी कसूरका लानग दोर्पूणष ननयत, गैरकानूनी लाभ/हानन, कारण सम्बधि र 
र्ौजदारी प्रमाणको स्तर आवश्यक हुधछ। यी मापदण्हरू धमसाइएमा कानून दुरुपयोगको 
जोखखम बढ्छ। यसलाइष रोक्न कानूनी सुिार आवश्यक छ : करारीय पववादलाइष मखु्य 
रूपमा देवानी वा मध्यस्थता प्रपियामार्ष त समािान गने, र्ौजदारी अशभयोजनलाइष “दुनर्त 
ननयत ,वास्तपवक हानन र गैरकानूनी लाभ” को द्धरकोणीय प्रमाणमा मार सीधमत राख्ने र 
के्षराधिकारबीच स्पि समधवयको व्यवस्था गनुषपछष। सावषजननक खररदलाइष सुशासनको 
औजार बनाउने हो भने, कानूनको प्रयोगलाइष धयायसंगत, अनुपानतक र स्पि बनाउन ु
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अपररहायष छ। अधयथा, भ्रिाचार  ननयधरणको नाममा नै कानूनको दुरुपयोग हुने खतरनाक 
प्रवृत्तिले राज्य र नागररकबीचको पवश्वासलाइष थप कमजोर बनाउने छ। 

७. ििालोचर्ात्िक हटप्पर्ी 

नेपालको पवद्यमान कानूनी संरचनाले भ्रिाचार ननयधरण गने उदे्दश्यले बहु-स्तरीय ननयमनको 
व्यवस्था गरेको भएतापनन यसको व्यवहाररक कायाषधवयनले केही गम्भीर कानूनशास्रीय तथा 
संस्थागत प्रश्नहरू उठाएको छ। पवशेर्तः सावषजननक खररदसम्बधिी करारीय पववाद र र्ौजदारी 
दाधयत्वबीचको सीमारेखा अस्पि हुुँदै गएको अवस्थाले सावषजननक खररदलाइष ननयधरणभधदा बढी 
जहटल बनाउदै गएको छ। सबैभधदा पहहले, सावषजननक खररद अधतगषत ननमाषण कायषमा देखखने 
गुणस्तरसम्बधिी रुहट, समयसीमा उल्लङ्घन वा प्रापवधिक कमजोरीलाइष “बदननयत” को आिारमा 
शसिै र्ौजदारी अशभयोजनसम्म पवस्तार गने प्रवृत्तिले करार  र अपराि बीचको परम्परागत तथा 
स्थापपत भेदलाइष िमशः कमजोर बनाउुँ दै लगेको छ। यस्ता प्रकृनतका पववादहरू मूलतः करारीय 
दाधयत्व (civil liability) अधतगषत पने भएकाले, नतनको समािान क्षनतपूर्ति, सम्झौता 
खारेज, वा वैकस्ल्पक पववाद समािनका माध्यमबाट गररनु नै पवधिसम्मत र व्यवहाररक 
माननधछ।64 अधतराषनिर य अभ्यासतर्ष  हेदाष, UNCITRAL द्वारा जारी सावषजननक खररदको नमूना 
कानून, २०११ (Public Procurement Model Law, 2011) ले खररद प्रपियामा 
पारदर्शिता, प्रनतस्पिाष र मूल्यको उद्धचततालाइष केधिीय आिारका रूपमा स्थापपत गदै, 
ननणषयपवरुद्ध चुनौती ददने अधिकार (right to challenge) सुननश्चित गरेको छ।65 यसको 
पररचे्छद-८ (Chapter VIII -Review of Procurement Decisions) अधतगषत 
पुनर्विचार (reconsideration), स्वतधर ननकायमार्ष त समीक्षा, तथा अदालती अपीलको 
स्पि व्यवस्था गररएको छ, जसले मुख्यतः देवानी तथा प्रशासननक उपचारलाइष प्राथधमकता ददधछ। 
यसरी, सावषजननक खररदसम्बधिी करारीय पववादहरूलाइष देवानी र उद्धचत पववाद समािान 
(Appropriate Dispute Resolution) को दायराशभर सीधमत राख्दै, केवल स्पि 
जालसाज, िसुखोरी र स्वाथषको द्वधद्व जस्ता गम्भीर र आपराधिक प्रकृनतका अवस्थाहरूमा मार 
र्ौजदारी दाधयत्व आकर्र्ित हुने गरी स्पि सीमांकन गररएको पाइधछ। 

यसै सधदभषमा, पवश्व बौंकको Procurement Regulations for IPF Borrowers 
2020 ले पनन “error” र “fraud” बीच स्पि  सीमारेखा कोरेको छ। उक्त ननयमले 
fraud, corruption, collusion जस्ता sanctionable practices लाइष छुटै्ट 
पररभानर्त गदै, नतनका लानग sanctions, audit तथा mis-procurement 

 
64 सावषजननक खररद एेन,२०६३ दर्ा ५८ । 
65 UNCITRAL Public Procurement Model Law 2011, Art.64 . 
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declaration जस्ता उपायहरू अवलम्बन गने व्यवस्था गरेको छ।66 सामाधय प्रकृनतको 
noncompliance (error) लाइष भने mis-procurement िोर्णा गरी र्ौजदारी 
अशभयोजनतर्ष  नलगी प्रशासननक वा करारीय उपचारमै सीधमत राख्ने अभ्यास स्थापपत गररएको 
छ।67 तर, नेपालमा करारीय प्रकृनतका पवर्यहरूलाइष समेत र्ौजदारीकरण गने बढ्दो प्रवृत्तिले 
ननजी के्षरको सहभानगता तथा व्यवसाधयकतामा नकारात्मक प्रभाव पारेको मार होइन, समग्र 
पूवाषिार पवकास प्रपियालाइष नै अवरुद्ध गने जोखखम उत्पन्न गरेको छ। यसले दीगो पवकास 
लक्ष्यअधतगषतको SDG 9 उद्योग, नवप्रवतषन तथा पूवाषिारको प्रान्प्ठ्तमा समेत प्रत्यक्ष असर 
पारररहेको देखखधछ। 

दोस्रो, “बदननयत” वा “बेइमानीको ननयत” जस्ता अविारणाहरूको अस्पिता सावषजननक 
खररदसम्बधिी कानूनी कायाषधवयनमा देखखने अकाे गम्भीर समस्या हो। यद्यपप कानूनले यी 
शजदहरूलाइष केही हदसम्म पररभानर्त गने प्रयास गरेको छ, व्यवहारमा नतनको व्याख्या प्रायः 
व्यक्क्तपरक (subjective) बन्न पुगेको छ। पररणामतः एउटै कायषलाइष कुनै सधदभषमा सामाधय 
करारीय रुहटका रूपमा र अकाे सधदभषमा र्ौजदारी कसूरका रूपमा व्याख्या गनष सपकने अवस्था 
शसजषना हुधछ। यस्तो अवस्थाले अनुसधिान तथा अशभयोजन गने ननकायलाइष अत्यधिक सो-
पववेकाधिकार (discretion) प्रदान गछष, जसले कानूनको समान प्रयोग (uniform 
application of law) मा अवरोि पुर्‍याउनुका साथै यसको दुरुपयोग हुने सम्भावनालाइष 
समेत बढाउुँ छ।  

अधतराषनिर य सधदभषमा, United Nations Convention against Corruption ले 
“mens rea” (आपराधिक मनसाय) लाइष अत्यधत साविानीपूवषक व्याख्या गदै, यसलाइष 
वस्तुननष्ठ पररस्स्थनतबाट मार अनुमान गनष सपकने र त्यसका लानग उच्च प्रमाण स्तर आवश्यक 
पने माधयता स्थापपत गरेको छ।68 साथै, यस सन्धिका अपरािीकरणसम्बधिी प्राविानहरू 
पवशेर्तः िारा १५ देखख िारा १८ मा “when committed intentionally” भने्न स्पि 
शजदावली प्रयोग गरी र्ौजदारी दाधयत्वलाइष सीधमत दायराशभर राखखएको छ। तर, नेपालको 
सधदभषमा यस्तो अधतराषनिर य मापदण्को प्रभावकारी कायाषधवयन कमजोर तथा परस्पर पवरोिी 

 
66 World Bank Procurement Regulations for IPF Borrowers 2020, Annex IV, 
Paragraph 2.2 
67 एेजन, अनुचे्छद ३.२५ । 
68 United Nations Convention against Corruption,2003, Art. 28, “Knowledge, 
intent or purpose required as an element of an offence … may be inferred from 
objective factual circumstances.” 
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भएको देखखधछ, जसका कारण सदुृढ धयाधयक माधयता (jurisprudence) को पवकासमा 
समेत अवरोि शसजषना भएको छ। 

तेस्रो, बहु-कानूनी दाधयत्वहरूको समानाधतर प्रयोगले धयायको अनुपानतकताको शसद्धाधत 
(principle of proportionality) माद्धथ गम्भीर चुनौती ख्ा गरेको छ। व्यवहारमा 
एउटै िटनाबाट करारीय क्षनतपूर्ति, प्रशासननक तहमा कालोसूचीकरण, र र्ौजदारी सजाय 
एकैसाथ आकर्र्ित हुने अवस्था देखखधछ। यस्तो बहु-स्तरीय कानूनी संरचनाले “दोहोरो खतरा” 
(double jeopardy) तथा सारवान स्वच्छताको प्रश्न उत्पन्न गनष सक्छ, जहाुँ  एउटै कायषका 
लानग व्यक्क्तले पवशभन्न कानूनी माध्यममार्ष त बारम्बार दण् भोग्नुपने वा प्रताह्त हुनुपने स्स्थनत 
आउुँ छ। यसले धयायको सधतुशलत प्रयोगभधदा बढी दण्ात्मक कठोरता ननम्त्याउने जोखखम 
बढाउुँ छ, जसले अधततः पवधिको शासन (rule of law) प्रनत पवश्वास कमजोर पाने सम्भावना 
रहधछ। 

चौथो, सावषजननक खररदको अनुगमन गने ननकाय, अनुसधिान गने ननकाय तथा धयाधयक 
ननकायबीच प्रभावकारी समधवयको अभावले प्रणालीगत जहटलता उत्पन्न गरेको छ। यसका 
कारण एउटै पवर्यमा दोहोरो अनुसधिान, र्रक-र्रक ननष्कर्ष तथा प्रपियागत दोहोरोपन 
(procedural duplication) देखखने गरेको छ, जसले धयाधयक प्रपिया मार होइन, समग्र 
खररद व्यवस्थापनलाइष नै अलमलमा पादषछ। सावषजननक खररद स्वभावतः प्रापवधिक पवर्य हो, 
जहाुँ  इब्धजननयररङ, करार व्यवस्थापन तथा लागत पवशे्लर्णसम्बधिी पवशशि पवशेर्िताको 
आवश्यकता पछष। पवशेर्तः धयाधयक ननकायमा पवर्यगत पवशेर्िताको अभाव हुुँदा करारीय 
रुहटलाइष र्ौजदारी दाधयत्वसुँग जो््ने प्रवृत्ति थप सदुृढ हुुँ दै गएको पाइधछ। ददगो पवकासको 
दृनिकोणबाट हेदाष, SDG 16 अधतगषतको लक्ष्य १६.६ ले “सबै तहमा प्रभावकारी, जवार्देही र 
पारदशी संस्थाहरू पवकास गने” कुरामा जो् ददधछ, जसको मूल आिार नै सुदृढ सावषजननक 
खररद प्रणाली हो। तर, अत्यधिक र्ौजदारीकरणको प्रवृत्तिले ननजी के्षरको सहभानगतामा 
ननरुत्साह शसजषना गदै, SDG 9 (उद्योग, नवप्रवतषन तथा पूवाषिार) र SDG 8 (आर्थिक वृद्धद्ध र 
रोजगारी) जस्ता लक्ष्यहरूमा समेत नकारात्मक प्रभाव पानष सक्ने देखखधछ। सावषजननक 
खररदसम्बधिी मुद्दाहरूमा स्पि र सुसंगत धयाधयक नजीरहरूको कमीले कानूनको व्याख्या र 
प्रयोगमा असंगनत उत्पन्न गरेको छ। जब करारीय प्रकृनतका पववादहरूलाइष र्ौजदारी कानूनको 
दृनिकोणबाट मार हेने प्रवृत्ति हाबी हुधछ, तब सावषजननक खररद प्रणाली अननश्चितता र 
अधयोलतर्ष  िकेशलधछ। यसको पररणामस्वरूप, सावषजननक खररद आफ्नो मूल उदे्दश्य आर्थिक 
दक्षता, पारदर्शिता र पवकास प्रवद्धषनबाट पवचशलत हुने जोखखम बढ्दै गएको स्पि देखखधछ। 
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सावषजननक खररदमा भ्रिाचार ननयधरण अपररहायष छ, तर त्यसको औजार धयायसंगत र 
अनुपानतक हुनुपछष। कुनै सावषजननक खररद पववाद उठ्नेपबत्तिकै अनुसधिान वा प्रशासननक 
ननकायले प्रारस्म्भक रूपमा उक्त पववाद करारीय, प्रशासननक, लेखापरीक्षणीय वा र्ौजदारी कुन 
प्रकृनतको हो भनी वगीकरण गनुषपछष। यसले सामाधय करार व्यवस्थापन अधतगषतको पववादलाइष 
अनावश्यक रूपमा भ्रिाचार मुद्दामा बदल्ने र स्पि भ्रिाचारलाइष करारीय पववादमा लुकाउने दुवै 
जोखखम िटाउुँ छ। साथसाथै, ननमाषण गुणस्तर सम्बधिी पवर्यमा र्ौजदारी अशभयोजन अधि 
धयूनतम रूपमा स्वतधर प्रापवधिक परीक्षण, आवश्यकता अनुसार खररद कायषको र्रेब्धसक अह्ट 
जस्ता कायष नगरी केवल संरचना पबनग्रयो, काम हढलो भयो वा स्पेशशनर्केशनमा र्रक पर्‍यो भने्न 
आिार पयाषप्ठ्त हुनु हुुँ दैन। अशभयोजनले कसले कुन ननणषय गर्‍यो, त्यस ननणषयले कस्तो हानन 
गर्‍यो, कसलाइष कस्तो लाभ भयो, र त्यो कायष बदननयतपूणष द्धथयो भने्न कुरा अलग-अलग 
देखाउनुपछष। 

एउटै पवर्यमा मध्यस्थता, कालोसूचीको शसर्ाररश, लेखा पररक्षणबाट बेरुजु आौंल्याइनु र 
र्ौजदारी अनुसधिान चशलरहेको भए सम्बन्धित ननकायहरूले एक-अकाे प्रपिया बारे जानकारी 
राख्नुपछष। यद्यपप मध्यस्थको ननणषय र्ौजदारी अदालतलाइष बाध्यकारी नहुन सक्छ, तर प्रापवधिक 
पुष्ट्ांइष, नापजाुँ च र पवि पररक्षण प्रनतवेदन इषत्यादीलाइष प्रमाणका रूपमा मूल्यांकन गनष सपकधछ। 
त्यसैगरी र्ौजदारी अनुसधिान चशलरहेको छ भधदै करारीय भुक्तानी, ननमाषणस्थलको संरक्षण, 
रृहट सच्याउने, सावषजननक सुरक्षाको संयधरहरु रोक्नु हुुँ दैन। एउटै तथ्यमा पुवषननिाषररत क्षनतपूर्ति, 
कालोसचूी, बौंक जमानत जर्त, करार अधत्य र र्ौजदारी दण् एकैसाथ लगाउुँ दा प्रत्येक 
सजायको उदे्दश्य, गम्भीरता र cumulative effect मूल्यांकन गनुषपछष। कानूनको उदे्दश्य 
भ्रिाचार ननयधरण हो, तर सजायको संयुक्त प्रभाव असंगत, अत्यधिक वा पवकास-पवरोिी बनु्न 
हुुँ दैन। 

७.   तर्ष्कषन: 

सावषजननक खररदको कानूनी संरचनालाइष समग्र रूपमा हेदाष यसको आिार करारमै ननहहत रहेको 
स्पि हुधछ। सावषजननक खररदमा गुणस्तर पववाद, के्षराधिकार र बहु-दाधयत्वको प्रश्नले नेपाली 
कानूनको एउटा संवेदनशील सधतुलन खोज्छ। राज्य र ननजी पक्षबीचको सम्बधि सहमनत, दाधयत्व 
र पवश्वासमा आिाररत हुने भएकाले, यसबाट उत्पन्न हुने पववादहरू देवानी प्रकृनतका हुधछन्। 
ननमाषण कायषमा देखखने हरेक रुहट भ्रिाचार होइन; तर सावषजननक खररद सम्झौताको आवरणमा 
हुने धमलेमतो, झुट्टा नापी, गलत भुक्तानी, अनुद्धचत लाभ र सावषजननक हानन पनन केवल देवानी 
पववाद होइन। तर व्यवहारमा करारीय रुहट, प्रापवधिक कमजोरी वा व्यवस्थापकीय असर्लतालाइष 
समेत “बदननयत”, “अनुद्धचत प्रलोभन” वा “धमलेमतो” जस्ता अस्पि अविारणाको आिारमा 



60                               पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

र्ौजदारी कसूरको रूपमा व्याख्या गने प्रवृत्ति बढ्दै गएको छ। यसैले सावषजननक खररदमा कानूनी 
परीक्षण तीन तहमा गनुषपछष: पहहलो, करारीय दाधयत्व छ पक छैन; दोस्रो, प्रशासननक/खररद 
अनुशासन उल्लङ्घन भएको छ पक छैन; तेस्रो, स्वतधर र्ौजदारी कसरूका तत्त्वहरू;  बदननयत, 
वास्तपवक हानन, गैरकानूनी लाभ र कारण सम्बधि प्रमाश्चणत छन् पक छैनन्। 

यस्ता अविारणाहरू व्यक्क्तको शभरी मनसाय र व्यक्क्तपरक हुने भएकाले नतनको प्रमाश्चणकरण 
अत्यधत कदठन हुधछ। ठोस र पवश्वसनीय प्रमाण पबना यस्ता तत्व स्थापपत गनष खोज्नु धयाधयक 
दृनिले अस्स्थर र कानूनशास्रीय रूपमा रहुटपूणष हुधछ। जब करारीय दाधयत्वशभर पने पवर्यहरूलाइष 
र्ौजदारी कानूनको कठोर दायरामा पवस्तार गररधछ, तब कानूनले संरक्षणभधदा बढी भय शसजषना 
गनष थाल्छ। यसले ननजी के्षरको सहभानगतालाइष कमजोर बनाउने मार होइन, समग्र पवकास 
प्रपियामा अवरोि शसजषना गने जोखखम ननम्त्याउधछ। 

अत: सावषजननक खररद सम्झौताबाट उत्पन्न करारीय पववादको प्राथधमक समािान आपसी 
सहमनत, र मध्यस्थताबाट हुनु पवधिसम्मत र अपेश्चक्षत छ। तर मध्यस्थता भ्रिाचार वा अधय 
र्ौजदारी कसूरको पवकल्प होइन। त्यस्तै, दोहोरो खतराको कठोर संवैिाननक सुरक्षा मूलतः एउटै 
र्ौजदारी कसूरमा दोहोर्‍याएर अदालतमा मुद्दा चलाउने वा सजाय ददने पवरुद्ध हो; तर एउटै तथ्यमा 
करारीय, प्रशासननक र र्ौजदारी कारबाही समानाधतर रुपमा चल्दा त्यसले उक्त कायषको 
अनुपानतकता, स्वच्छ पुपषक्ष, रै्सला (कारवाही) अन्धतमताको शसद्धाधत र प्रकृया दुरुपयोग 
(abuse of process) को प्रश् न अननवायष रूपमा उठ्छ। सावषजननक खररदलाइष सुशासनको 
औजार बनाउने हो भने कानूनको प्रयोग स्पि, प्रमाणमा आिाररत, भूधमका-पवशशि, अनुपानतक 
र के्षराधिकार-सचेत हुनुपछष। भ्रिाचार ननयधरणको नाममा सामाधय करारीय पववादलाइष 
अपरािीकरण गनुष पनन कानूनी दुरुपयोग हो; र करारको नाममा सावषजननक सम्पत्तिको हानन र 
ननजी लाभलाइष छोपु्न पनन दण्हीनता हो। यी दुइष अनतवादबीचको सधतुशलत मागष नै सावषजननक 
खररद कानूनको वास्तपवक कानूनशास्स्रय सधतुलन हो। 

 

 
 
 
 
 
 
 



विष्रु् प्रिाद मघमिरेको िदु्दा र घिु-ररिितिा 
विकसित विमिशास्त्र: एक िमिक्षा 
 
     अमििक्ता आभाि रेग्िी 
   

१. अमििक्ता विष्रु् प्रिाद मघमिरेको िदु्दा  

१.१ िुद्दाको पृष्ठभमूि तथा तथ्य (Background and Facts of the Case) 

अधिवक्ता पवष्णुप्रसाद धिधमरे पवरूद्ध संिीय संसदसमेत भएको उत्पे्रर्ण समेत ररट ननवेदन1मा 
सवाेच्च अदालतको संवैिाननक इजलासबाट नेपालको भ्रिाचार ननवारणसम्बधिी कानुनको 
व्याख्या र प्रयोगका सधदभषमा एक एेनतहाशसक रै्सला भएको छ। उक्त रै्सलाले नेपालमा िसु 
शलने/ददने शंकास्पद व्यद्धक्तहरूलाइष पिाउ गनष अस्ख्तयार दुरूपयोग अनुसधिान आयोगले 
सञ्चालन गदै आएको "न्स्टङ अपरेसन" (Sting Operation) सम्बधिी कानुनी व्यवस्था- 
अस्ख्तयार दुरूपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३०’लाइष असंवैिाननक 
ठहर गदै अमाधय (Ultra vires) िोनर्त गरेको छ। उक्त ननयमले आयोगलाइष आफ्नै कोर्को 
रकम प्रयोग गरी िुस शलने आरोपपत कमषचारीलाइष रंगेहात पिाउ गने र प्रमाण शसजषना गने 
अधिकार प्रदान गरेको द्धथयो। 

अस्ख्तयार दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० मा यस प्रकार कानूनी 
व्यवस्था रहेको द्धथयो। 

तर्यि ३०. घिु ररिित िापत रकि उपलब्ि गराउर् ितरे्ः  

(१) "कुनै सावषजननक पद िारण गरेको व्यद्धक्तले िसु ररसवत माग गरेको भनी आयोगमा 
पनष आएको उजुरी ननवेदनको अनुसधिानको शसलशसलामा आयोगले आफ्ना कमषचारी वा 
उजुरीवाला वा अधय कुनै व्यद्धक्त मार्ष त त्यस्तो सावषजननक पद िारण गरेको व्यद्धक्तलाइष 
िुस ररसवत वापत रकम उपलब्ि गराउन सक्नेछ"। 

(२) "उपननयम (१) बमोशजम िुस ररसवत उपलब्ि गराउने कमषचारी वा व्यद्धक्तलाइष कुनै 
पकशसमको कारबाही र सजाय गररने छैन"। 

 
1 अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय संसद्, नयाुँ  बानेश्वर, काठमा्ाौँसमेत, नेपाल कानुन पद्धरका 
(संवैिाननक इजलास खण्), २०७९, भाग-३, अङ्क-१, ननणषय नं.२७,  पृष्ठ ३९।  
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सवाेच्च अदालतले उक्त ननयम ३० नेपालको संपविानको िारा २०(९) द्वारा ग्यारेधटी गररएको 
ननष्पक्ष सुनुवाइको हक तथा भ्रिाचार ननवारण एेन, २०५९ को दर्ा ३ को भावना पवपरीत भइष 
असंवैिाननक रहेको ठहर गरेको छ। पववाददत कानुनी प्राविानले अनुसधिान अधिकृतलाइष आफ्नो 
संवैिाननक दायराभधदा बाहहर गइष कायष गनष प्रोत्साहहत गरेको र सो व्यवस्था र्ौजदारी धयायको 
माधय शसद्धाधत, कानुनको उद्धचत प्रपिया (Due Process of Law) तथा प्रमाण 
संकलनसम्बधिी धयाधयक माधयताका दृनिले समेत मनाशसब र तार्किक नदेखखएको अदालतको 
ठहर छ। 

अनुसधिानकारी ननकायले स्थापपत कानुनी ढाुँ चाशभर रहेर मार कायष गनुषपने र व्यद्धक्तको ननष्पक्ष 
सुनुवाइको अधिकारमा आिात पुर्‍याउने कायषपवधि अपनाउन नसक्ने कुरालाइष यस रै्सलाले थप 
स्पि पारेको छ। अस्ख्तयारले सञ्चालन गदै आएको न्स्टङ अपरेसनको अविारणा नै उद्धचत 
प्रपिया, प्रमाण संकलनसम्बधिी धयाधयक माधयता तथा आनुपानतकताको शसद्धाधत (Principle 
of Proportionality) जस्ता र्ौजदारी धयायका आिारभूत शसद्धाधतहरूको पवपररत रहेको 
भनी व्याख्या गरेको छ। यद्यपप, यस रै्सलाले अस्ख्तयारको समग्र भ्रिाचार ननयधरण गने 
संवैिाननक शजम्मेवारीमा अवरोि पुर्‍याउुँ दैन; बरु, िसु र भ्रिाचारसम्बधिी मुद्दाको अनुसधिान गदाष 
कानुनी पवधि तथा संवैिाननक संरक्षणको पालना गनुषपने अपररहायषतालाइष प्रि पारेको छ। 

यस ननणषयले संवैिाननक शसद्धाधतको संरक्षण गदै भ्रिाचारको अनुसधिानलाइष पवधिको शासन र 
प्रपियागत शुद्धताशभर सीधमत गनुषपने स्पि मागषननदेश गरेको छ। साथै, भ्रिाचारसम्बधिी मुद्दाहरू 
प्रभावकारी रूपमा अशभयोजन गनष वैकस्ल्पक कानुनी उपायहरूको अवलम्बन गनुषपने र अपराि 
अनुसधिानमा प्रपियागत सदुृढीकरण हुनुपनेमा जो् ददएको छ। यस एेनतहाशसक ननणषयले कानुन 
कायाषधवयन गने ननकायहरूलाइष सबै अनुसधिान प्रपियामा संपविान र कानुनको अक्षरशः पालना 
गनुषपने बाध्यात्मक शसद्धाधत स्थापपत गररददएको छ। 

१.२ अदालतको तकन  र कार्ुर्ी विशे्लषर् (Judicial Reasoning and Legal 
Analysis) 

उक्त मुद्दामा सवाेच्च अदालतले अस्ख्तयार दुरूपयोग अनुसधिान आयोग ननयमावली, २०५९ को 
ननयम ३० को संवैिाननकता, वैिाननकता तथा र्ौजदारी धयाय प्रणालीसुँगको अनुकूलतालाइष 
गम्भीरतापूवषक परीक्षण गरेको छ। पवशेर् गरी, राज्यकोर्को रकमलाइष ररसवत प्रयोजनका लानग 
प्रयोग गनष कानुनले स्पि अस्ख्तयारी प्रदान गरेको छ वा छैन भने्न प्रश्नमा यो मुद्दा केखधित रहेको 
द्धथयो। अदालतले कुनै पनन पविाधयकी एेनले यस्तो प्रयोजनका लानग राज्यकोर्को रकम उपलब्ि 
गराउने अनुमनत नददएको स्पि ठहर गरेको छ। एेनद्वारा अस्ख्तयारी प्रदान नगररएको अवस्थामा 
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ननयमावलीमार्ष त त्यस्तो व्यवस्था गनुष प्रत्यायोशजत पविायनको सीमा (Limits of 
Delegated Legislation) भधदा बाहहरको पवर्य भएको अदालतको ननष्कर्ष छ। 

उक्त मुद्दामा सवाेच्च अदालतले अस्ख्तयार दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को 
ननयम ३० को संवैिाननकता, वैिाननकता तथा र्ौजदारी धयाय प्रणालीसुँगको तादात्म्यतालाइष 
गहहरो रूपमा परीक्षण गरेको छ। राज्य कोर्को रकमलाइष ररसवत प्रयोजनका लानग प्रयोग गनष 
कानूनले स्पि अस्ख्तयारी प्रदान गरेको छ वा छैन भने्न प्रश्नमा केखधित रहेको छ। अदालतले कुनै 
पनन एेनले यस्तो प्रयोजनका लानग राज्य कोर्को रकम उपलब्ि गराउने अनुमनत नददएको स्पि 
रूपमा ठहर गरेको छ। एेनद्वारा अस्ख्तयारी प्रदान नगररएको अवस्थामा ननयमावलीमार्ष त त्यस्तो 
व्यवस्था गनुष प्रत्यायोशजत पविायनको सीमाभधदा बाहहर गएको  ठहर गररएको छ। 

अदालतले र्ौजदारी धयायका माधय शसद्धाधतहरू, पवशेर्तः स्वच्छ सनुुवाइको हक (Right to 
Fair Trial), धयाधयक ननष्पक्षता, र कानुनको उद्धचत प्रपियालाइष केधिमा राखी ननयम ३० को 
वैिता परीक्षण गरेको छ। ररसवत ददन राज्य स्वयं संलग्न भइष त्यसकै आिारमा अशभयोजन 
चलाउने कायषले अनुसधिान गने ननकायलाइष स्वेच्छाचारी (Arbitrary) बनाउने, अशभयुक्तलाइष 
अपराि गनष उक्साउने (Entrapment) र ननष्पक्ष अनुसधिानको पवश्वसनीयतालाइष कमजोर 
तुल्याउने ठहर सवाेच्च अदालतले गरेको छ।  

साथै, भ्रिाचार ननवारण एेन, २०५९ मा ररसवतको रकम जर्त हुने स्पि कानुनी प्राविान रहेको 
अवस्थामा, ननयमावलीले बरामद रकम पुनः आयोगले नै नर्ताष शलने व्यवस्था गनुष मूल एेनको ममष 
र उदे्दश्य पवपरीत भएको अदालतको ठहर छ। यसरी मातृ-एेन (Parent Act) सुँग बाशझने 
ननयमावलीको प्राविानलाइष वैिाननक मान्न नधमल्ने शसद्धाधत अदालतले प्रनतपादन गरेको छ। 
प्रमाण संकलनको दृनिले समेत अदालतले ननयम ३० को आलोचनात्मक मूल्यांकन गदै राज्य 
आर्ौँ ले ररसवतको रकम उपलब्ि गराइष पुनः सोही रकम बरामद गरी प्रमाणको रूपमा प्रयोग गनुष 
धयाधयक रूपमा पवश्वसनीय र स्वीकायष हुन नसक्ने स्पि पारेको छ। 

१.३ तर्र्नयिार तथा र्सजरगत िहत्त्ि (Decision and Precedential Value) 

सवाेच्च अदालतले अस्ख्तयार दुरूपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० 
लाइष नेपालको संपविानको िारा १३३(१) बमोशजम प्रारम्भदेखख नै अमाधय नगरी भपवष्य-प्रभावी 
असर (Prospective Overruled / Prospective Effect) रहने गरी बदर िोनर्त 
गरेको छ। अदालतको यो दृनिकोण व्यावहाररक र सधतुशलत देखखधछ। लामो समयदेखख प्रचलनमा 
रहेको ननयमलाइष भूतप्रभावी असर (Retrospective Effect) हुने गरी बदर गदाष पवगतका 
असंख्य ननणषय, अनुसधिान र धयाधयक कारबाहीहरूमा गम्भीर कानुनी अस्स्थरता र शूधयता उत्पन्न 



64                               पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

हुने सम्भावनालाइष अदालतले दृनिगत गरेको छ। यस सधदभषमा भारतीय धयाय प्रणालीलगायत 
अधय लोकतान्धरक मुलुकहरूमा पवकास भएको भपवष्य-प्रभावी अमाधयताको शसद्धाधतलाइष 
सधदभषका रूपमा ग्रहण गररएको देखखधछ। 

अदालतले स्पि रूपमा उल्लेख गरेको छ पक ननयम ३० अमाधय िोनर्त हुुँ दैमा सो ननयम प्रयोग 
गरी चलाइएका पवगतका सबै मुद्दाहरू स्वतः खारेज हुने वा गररएका सम्पूणष काम-कारबाहीहरू 
प्रारम्भदेखख नै अमाधय हुने होइनन्। अदालतमा पवचारािीन मुद्दाहरूमा उपलब्ि अधय प्रमाणको 
रोहमा मूल्याङ्कन गरी आरोप दाबी ठहर हुने वा नहुने ननणषय ननयधमत धयाधयक प्रपियाअनुसार नै 
हुनुपने व्याख्या गररएको छ। तर, भपवष्यमा भने आयोगले स्वयं उपलब्ि गराएको ररसवतको 
रकम बरामद गरी त्यसैलाइष मार मखु्य प्रमाणको रूपमा ग्रहण गनष नधमल्ने स्पि कानुनी मागषद्धचर 
कोररएको छ। 

यि फैिलाको सििान्तत: िहत्त्ि अत्यन्त व्यापक छ: 

पहहलो: यसले प्रत्यायोशजत पविायनको सीमारेखा स्पि गदै ननयमावलीले एेनको भावना 
र ममष पवपरीत कायषके्षर बढाउन नपाउने शसद्धाधतलाइष पुनः स्थापपत गरेको छ। 

दोस्रो: अनुसधिानकारी ननकायको अधिकार प्रयोगमा हुन सक्ने स्वेच्छाचाररता रोक्न र 
र्ौजदारी धयाय प्रणालीमा स्वच्छ सुनुवाइ (Fair Trial) को संरक्षण गनष महत्वपूणष 
ददशाननदेश प्रदान गरेको छ। 

तेस्रो: भ्रिाचार ननयधरणका नाममा अपनाइने कायषपवधि वा अनसुधिानका पवधिहरू स्वयं 
असंवैिाननक हुन नहुने र पवधिको शासनको शाश्वत माधयतालाइष यस रै्सलाले बशलयो 
जग प्रदान गरेको छ। 

यस अथषमा, पबष्णु प्रसाद धिधमरे पवरुद्ध नेपाल सरकारको रै्सला नेपाली संवैिाननक र र्ौजदारी 
धयायशास्रमा अनुसधिान प्रपिया, प्रमाण संकलन र प्रत्यायोशजत पविायनसम्बधिी महत्वपूणष 
नशजरको रूपमा स्थापपत भएको देखखधछ। 

२. मघमिरे फैिलापमछ ििाोच्च अदालतका भ्रष्टाचारिम्बन्िी प्रिखु 
तर्र्नयहरूको अिलोकर्ः 
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२.१ बाल िुकुन्द शे्रष्ठ विरुि रे्पाल िरकार2 

बालमुकुधद शे्रष्ठको मुद्दामा सवाेच्च अदालतले प्रमाणको ग्राह्यता (Admissibility of 
Evidence) मूल्याङ्कन गदाष अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय संसद्समेतको मुद्दामा 
स्थापपत नशजरलाइष प्रत्यक्ष रूपमा अनुसरण गरेको देखखधछ। उक्त मुद्दामा अदालतले अस्ख्तयार 
दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० (न्स्टङ अपरेसन) अधतगषत 
उपलब्ि गराइएको िसु रकमको बरामद मुचुल्कालाइष मार कसुर स्थापपत गने ननणाषयक प्रमाणका 
रूपमा स्वीकार गरेन। बरु, धिधमरेको मुद्दामा व्याख्या गररएको भपवष्य-प्रभावी असर 
(Prospective Effect) को शसद्धाधत र "अधय प्रमाणको मूल्याङ्कन गरी ननणषय गनुषपने" 
मागषननदेशन बमोशजम अदालतले मदु्दामा उपलब्ि अधय स्वतधर प्रमाणहरूको सूक्ष्म परीक्षण गर्‍यो। 

अदालतले सेवाग्राहीको बकपर, संवादको अह्यो रेकर््िङ, सम्बन्धित र्ाइल ननयधरणमा 
राखखएको वस्तुगत अवस्था, र कायषसम्पादनका िममा देखखएको बदननयतजस्ता स्वतधर एवं 
सहायक प्रमाण (Corroborating Evidence) हरूलाइष साधदर्भिक र पवश्वसनीय ठहर 
गर्‍यो। यी स्वतधर प्रमाणहरूको समनिगत मूल्याङ्कनबाट प्रनतवादीमा पूवषननयत रूपमा िुस माग 
गरेको र ररसवत स्वीकार गने आपराधिक मनसाय रहेको पुनि हुने ननष्कर्ष अदालतले ननकाल्यो। 

अतः सवाेच्च अदालतले ननयम ३० अधतगषतको रकम बरामदीलाइष अनुसधिानको मुख्य वा एकमार 
आिारका रूपमा अस्वीकार गदै, धमशसल संलग्न अधय स्वतधर र अकाट्य प्रमाणहरूको आिारमा 
प्रनतवादीलाइष दोर्ी (Conviction) कायम राखेको देखखधछ। यस दृनिबाट हेदाष, बालमुकुधद 
शे्रष्ठको रै्सला धिधमरेको नशजरसुँग पवरोिाभार्ी नभइष, सोही नशजरले ननर्दिि गरेको कानुनी 
प्रपियाको एक सर्ल र व्यावहाररक अनुप्रयोगका रूपमा स्थापपत हुन पुगेको छ।  

२.२ रे्पाल िरकार वि. रािदेि यादि3 

प्रस्तुत ्ा. रामदेव यादवसम्बधिी मुद्दामा सवाेच्च अदालतले प्रमाणको मूल्याङ्कन गदाष अधिवक्ता 
पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय संसद् 4को मुद्दामा संवैिाननक इजलासबाट प्रनतपाददत 
शसद्धाधतलाइष प्रत्यक्ष रूपमा लाग ू गरेको देखखधछ। राज्यकोर्को रकम भ्रिाचार वा ररसवत 
प्रयोजनका लानग उपलब्ि गराउने अधिकार प्रचशलत एेनले नददएको तथा अस्ख्तयार दुरुपयोग 

 
2 बाल मुकुधद शे्रष्ठ पव नेपाल सरकार (ने.का.प. २०८१ अंक ९ ननणषय नं. ११३५२) 
3 नेपाल सरकार पव. रामदेव यादव , सवाेच्च अदालत, भ्रिाचार, (िुस/ररसवत) मुद्दा (०७७-CR-१३०३) रै्सला धमनत 
२०७८।०३।२९ गते 
4 अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय संसद्, नयाुँ  बानेश्वर, काठमा्ाौँसमेत, नेपाल कानुन पद्धरका 
(संवैिाननक इजलास खण्), २०७९, भाग-३, अङ्क-१, ननणषय नं.२७,  पृष्ठ ३९। 
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अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० असंवैिाननक र अमाधय (Ultra vires) 
हुने भनी स्थापपत शसद्धाधतलाइष यस मुद्दामा पनन दृढतापूवषक अनुसरण गररएको छ। यसै आिारमा, 
आयोगले रे्नोल्फ्थाशलन (Phenolphthalein) रसायन लगाइएका नोटहरू उजुरीकताषलाइष 
उपलब्ि गराइष सञ्चालन गरेको 'ट्याप कायषबाही' (Trap Operation) को समग्र 
कायषपवधिलाइष नै कानुनी वैिता नपुगेको ठहर गररएको छ। 

प्रनतवादीको सरकारी ननवासको सोर्ाको चकटीमनुनबाट रकम बरामद भएको तथ्यलाइष दृनिगत 
गररए तापनन, केवल रकम बरामदी भएको शंकास्पद पररस्स्थनतकै आिारमा मार भ्रिाचार जस्तो 
गम्भीर कसुरमा दोर्शसद्धद्ध (Conviction) गनष नधमल्ने ठहर अदालतले गरेको छ। अदालतले 
अनुसधिानकारी ननकायले श्रव्यदृश्य उपकरण र केधमकल लगाइएका नोटहरू उपलब्ि गराइष 
प्रनतवादीलाइष उक्साहटमा पारेर (Entrapment) रकम ग्रहण गराएको अवस्था अशभयोग 
दाबीबाटै स्पि देखखएको उल्लेख गरेको छ। अदालतको यो पवशे्लर्ण धिधमरे नशजरको मुख्य 
सारसुँग हुबहु मेल खाधछ, जहाुँ  न्स्टङ अपरेसनको नाममा अशभयुक्तलाइष अपराि गनष उक्साउने 
कायष स्वच्छ सुनुवाइ (Fair Trial) को शसद्धाधत र कानुनको उद्धचत प्रपिया पवपरीत हुने व्याख्या 
गररएको द्धथयो। प्रस्तुत मुद्दामा अदालतले अनुसधिानको यस्तो रहुटपूणष प्रकृनतलाइष दोर्शसद्धद्धको 
आिार बन्न नसक्ने अकाट्य पररस्स्थनतका रूपमा स्वीकार गरेको छ। 

यसका अनतररक्त, अशभयोजन पक्षले दाबी पुनि गनष प्रस्तुत गरेका अधय सहायक प्रमाणहरूको 
कमजोरीलाइष समेत अदालतले केलाएको छ। उजुरीकताषहरू रमण भट्टराइष र श्रीराम शमाषलाइष 
अदालतमा उपस्स्थत गराइष बकपर गराउन नसपकएको, संकशलत श्रव्यदृश्य सी्ीबाट प्रनतवादीले 
कसुरजधय मनसायका साथ रकम ग्रहण गरेको तथ्य शंकारहहत रूपमा प्रमाश्चणत हुन नसकेको, 
तथा मौकामा गराइएको कागज अदालतको बकपरबाट पुनि हुन नसकेको अवस्थालाइष 
अदालतले अशभयोजनको गम्भीर कमजोरीका रूपमा शलएको छ। 

यसरी, अदालतले पवष्णुप्रसाद धिधमरेको नशजरको संवैिाननक र प्रमाश्चणक प्रभावलाइष प्रस्तुत 
मुद्दामा अक्षरशः लागू गरेको देखखधछ। आयोगको ननयमावलीको अवैि ननयममा आिाररत ट्याप 
कायषवाहीको वैितामै प्रश्न उठेको, बरामदी मचुुल्काको प्रमाण एक्लै अशभयोग दाबीका लानग 
पयाषप्ठ्त नभएको, र उपलब्ि साक्षी एवं पवदु्यतीय प्रमाण (Electronic Evidence) ले 
आरोपलाइष शंकारहहत रूपमा पुनि गनष नसकेको समनिगत वस्तुस्स्थनतको मूल्याङ्कन गदै सवाेच्च 
अदालतले प्रनतवादीलाइष सर्ाइ ददने पवशेर् अदालतको रै्सलालाइष सदर गरेको हो। 
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२.३ गरे्श बहादुर काकी वि. रे्पाल िरकार5 

प्रस्तुत मुद्दामा, मुख्य रूपमा प्रनतवादीबाट बरामद भएको रु. ५०,००० रकम, बरामदी मचुुल्का, 
उजुरीकताषसुँग भएको र्ोन संवादको ब्स्िप्ठ्ट तथा अह्यो–शभह्यो (शस्ी) प्रमाणलाइष पवशेर् 
अदालतले ठहर गने प्रमुख आिारको रुपमा शलएको देखखधछ। तर पुनरावेदन तहमा अदालतले 
उक्त रकम अस्ख्तयार दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० बमोशजम 
उपलब्ि गराएको सरकारी कोर्को रकम भएको र पवष्णु प्रसाद धिधमरेको मुद्दामा संवैिाननक 
इजलासबाट सो व्यवस्था अमाधय िोनर्त भइसकेको कारण त्यस्तो रकम तथा सोसुँग सम्बन्धित 
बरामदी मुचुल्का लगायतका प्रमाणलाइष ग्राहहय मान्न नधमल्ने ठहर गरेको छ। साथै, अधय स्वतधर 
र पवश्वसनीय प्रमाणको अभावमा बरामदी मारका आिारमा भ्रिाचार कसुर स्थापपत गनष नसपकने 
शसद्धाधतलाइष अदालतले पुनः पुनि गरेको छ। 

पवशेर्तः पररचे्छदमा ४२ मा अदालतले उजुरी दताष भइसकेपधछ उजुरीकताषले आफ्र्ो उजरुीलाइन 
ििथनर् गर्ो उदे्दश्यले तयार गरी आयोगिा पेि गरेको अहडयो रेकडनलाइन स्िाभाविक, स्ितन्त्र 
तथा तर्ष्पक्ष प्रिार् िान्न र्मिल्रे् स्पष्ट गरेको छ। अथाषत् उजुरीपिात् तयार गररएको, 
पक्षपोनर्त वा पूवषननयोशजत देखखने श्रव्य प्रमाणमा प्रमाश्चणकता र पवश्वसनीयताको शंका रहने हुुँदा 
त्यस्तो अह्योलाइष दोर्ी ठहर गने आिार बनाउनु उपयुक्त नहुने भनन श्री सवाेच्च अदालतले प्रस्तुत 
मुद्दामा व्याख्या गरेको देखखधछ। यसरी अदालतले सम्पूणष प्रमाणहरूको समनिगत मूल्याङ्कन गदाष 
सरकारी रकमबाट गररएको ट्याप, सोसुँग सम्बन्धित बरामदी तथा उजुरीपिात् तयार गररएको 
अह्यो प्रमाणलाइष ग्राहहय नहुने भनन ठहर गदै अशभयोजन दावी पुनि नभएको आिारमा 
प्रनतवादीलाइष सर्ाइ ददएको देखखधछ। 

२.४ विरेन्र कुसियैत वि. रे्पाल िरकार6 

प्रस्तुत मुद्दा पवशेर् अदालतले अस्ख्तयार दुरुपयोग अनुसधिान आयोग, सम्पकष  कायाषलय 
इटहरीबाट उपलब्ि गराइएको रकम प्रनतवादीको कोठाको पलङ्गको िराषबाट बरामद भएको 
तथ्यलाइष नै प्रमुख आिार प्रमाण मानी प्रनतवादीलाइष दोर्ी ठहर गरेको द्धथयो। तर पुनरावेदन तहमा 
सवाेच्च अदालतले उक्त ननयमावलीको ननयम ३० बमोशजम उपलब्ि गराएको सरकारी कोर्को 
रकम भएको र पवष्णु प्रसाद धिधमरेको मुद्दामा संवैिाननक इजलासबाट सो व्यवस्था अमाधय 

 
5 गणेशबहादुर काकी पव नेपाल सरकार, सवाेच्च अदालत, िुस मुद्दा (०७५-CR-१६२७) रै्सला 
धमती:२०८१।०७।२५ 
6 पवरेधि कूशसयैत पव. नेपाल सरकार,  सवाेच्च अदालत, भ्रिाचार मुद्दा (०७४-CR-११३१) रै्सला धमनत 
२०७९।०१।२२ गते 



68                               पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

िोनर्त भइसकेको कारण त्यस्तो रकम तथा त्यससुँग सम्बन्धित बरामदी मुचुल्कालाइष प्रमाणको 
रूपमा ग्रहण गनष नधमल्ने ठहर गरेको छ। 

साथै, अनसुधिान गने ननकाय स्वयंले सरकारी रकम उपलब्ि गराइष ट्याप शसजषना गने कायष मातृ 
एेनको (Parent Act) उदे्दश्यपवपरीत हुने हुुँदा, यस्तो रकम बरामद भएको तथ्यलाइष स्वतधर 
र पवश्वसनीय प्रमाणको रूपमा शलन धमल्दैन। प्रस्तुत मुद्दामा आयोगले उपलब्ि गराएको रकम 
बाहेक अधय कुनै स्वतधर प्रमाणबाट िुस माग, मनसाय वा स्वेब्च्छक ग्रहण पुनि नभएको देखखिदा 
बरामदी मारका आिारमा भ्रिाचार कसूर स्थापपत गनष नसपकने ननष्कर्ष सवाेच्च अदालतले 
ननकालेको छ। अदालतले बरामद रकम तथा बरामदी मुचुल्कालाइष प्रमाणमा ग्रहण गनष अस्वीकार 
गदै अशभयोजन पक्षले अधय भरपदाे प्रमाण प्रस्तुत गनष नसकेको कारण पवशेर् अदालतको 
दोर्शसद्धद्ध उल्टी गरी प्रनतवादीलाइष सर्ाइ ददएको देखखधछ। 

२.५ ददपा शे्रष्ठ वि. रे्पाल िरकार7 

प्रस्तुत मुद्दामा, सवाेच्च अदालतले प्रमाणको मूल्याङ्कन गदाष मुख्य पववाद अस्ख्तयार दुरुपयोग 
अनुसधिान आयोगबाट उपलब्ि गराइएको रकमको प्रामाश्चणकता र ग्रहणयोग्यता 
(Admissibility) सुँग सम्बन्धित रहेको देखखधछ। आरोपपर अनुसार, उजुरवाला ख्ानधद 
पौ्ेललाइष आयोगको टङ्गालस्स्थत कायाषलयबाट रु. १,०००/- दरका ८० थान नोटहरू उपलब्ि 
गराइएको र सोही रकम प्रनतवादीहरू ददपा शे्रष्ठ र कोमानधद अधिकारीको पाइधटको खल्ती तथा 
छालाको जयागबाट बरामद गररएको तथ्यलाइष पवशेर् अदालतले दोर्शसद्धद्धको प्रमुख आिार 
बनाएको द्धथयो। 

तर, सवाेच्च अदालतले संवैिाननक इजलासबाट अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय 
संसद्समेतको मुद्दामा प्रनतपाददत शसद्धाधतको प्रकाशमा, आयोग स्वयंले उपलब्ि गराएको 
सरकारी कोर्को रकमका आिारमा सङ्कलन गररएका प्रमाणहरूलाइष ग्रहणयोग्य मान्न नधमल्ने 
ठहर गरेको छ। अनुसधिानकारी ननकायले आर्ौँ  रकम उपलब्ि गराइष, सोही रकम बरामद गरेर 
अशभयोग दाबी कायम गरेको अवस्था ननष्पक्ष अनुसधिान (Fair Investigation) को 
मापदण्सुँग असङ्गत हुने हुनाले उक्त बरामदी रकम तथा सोसम्बधिी मुचुल्कालाइष प्रमाणका रूपमा 
स्वीकार गनष नसपकने ननष्कर्षमा अदालत पुगेको हो। 

यसका साथै, सो पववाददत बरामदी बाहेक अशभयोजन पक्षले प्रनतवादीहरूको कसुरजधय मनसाय 
पुनि गने अधय कुनै पनन स्वतधर, भरपदाे र पवश्वसनीय प्रमाण पेस गनष नसकेकाले केवल ट्याप 

 
7 ददपा शे्रष्ठ पव नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार (ररसवत) मुद्दा नं. (०७३-CR-१२३६) रै्सला धमती: 
२०७९।०१।२२ गते  
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कायषबाहीको बरामदीमा मार आिाररत दोर्शसद्धद्ध कायम रहन नसक्ने ठहर अदालतले गरेको छ। 
पररणामतः, सवाेच्च अदालतले पवशेर् अदालतको अधिल्लो रै्सला उल्टी गदै प्रनतवादीहरूलाइष 
अशभयोग दाबीबाट सर्ाइ ददने रै्सला गरेको देखखधछ। 

२.६ रािप्रबोि कुिार िहािेठ8 र हररचन्र ततिारी9को िुद्दा: िह-असभयकु्तको पोल र 
प्रिार्को पृथकीकरर् 

प्रस्तुत मुद्दामा, वादी पक्ष (नेपाल सरकार) ले उजुरीकताष बोिराज शे्रष्ठलाइष अस्ख्तयार दुरुपयोग 
अनुसधिान आयोग, टङ्गालबाट उपलब्ि गराइएको सरकारी रकम प्रनतवादी रामप्रबोि कुमार 
महासेठको कायाषलयको सभषर राउटर राखखएको कोठाबाट बरामद भएको तथ्यलाइष दोर्शसद्धद्धको 
प्रमुख आिारका रूपमा प्रस्तुत गरेको द्धथयो। अकाेतर्ष , सह-प्रनतवादी हररचधि नतवारीको हकमा 
भने सह-अशभयुक्तको पोल (Statement of Co-accused), बरामदी मुचुल्का, साक्षीको 
बकपर, र सी्ी (CD) प्रमाणलाइष अशभयोजनको मुख्य आिार बनाइएको द्धथयो। 

पुनरावेदन तहमा प्रमाणको ग्राह्यता र पयाषप्ठ्तता परीक्षण गदाष, सवाेच्च अदालतले सह-प्रनतवादी 
हररचधि नतवारीको हकमा व्यद्धक्तगत रूपमा कुनै रकम बरामद नभएको, मौकाको कागज तथा 
अदालतको बयानमा उनी कसुरमा ननरधतर इधकार रहेको, र धमशसल संलग्न अधय कुनै पनन स्वतधर 
प्रमाणबाट उनको कसुरजधय संलग्नता पुनि हुन नसकेको ठहर गर्‍यो। यसै आिारमा, हररचधि 
नतवारीलाइष सर्ाइ ददने पवशेर् अदालतको अधिल्लो रै्सलालाइष सवाेच्च अदालतले सदर गरेको 
देखखधछ। 

तर, मुख्य प्रनतवादी रामप्रबोि कुमार महासेठको हकमा भने पवशेर् अदालतको दृनिकोण र 
सवाेच्च अदालतको व्याख्यामा शभन्नता पाइएको छ। रामप्रबोिको हकमा कोठाबाट रकम बरामद 
भएको देखखए तापनन, उक्त रकम आयोग स्वयंले ननयम ३० बमोशजम उपलब्ि गराएको सरकारी 
कोर्को रकम भएको र अशभयोजन पक्षले सोही रकमलाइष मार पबगो कायम गरी अशभयोग दायर 
गरेको तथ्यलाइष सवाेच्च अदालतले ननणाषयक रूपमा ग्रहण गर्‍यो। यस सधदभषमा, अदालतले 
संवैिाननक इजलासबाट अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय संसद् को मुद्दामा 
पूवषप्रनतपाददत शसद्धाधतको व्याख्या गदै, अनुसधिानकारी ननकाय स्वयंले उपलब्ि गराएको 

 
8 नेपाल सरकार पव. हररचधि नतवारी, सवाेच्च अदालत, भ्रिाचार मुद्दा (०७४-CR-०६१०) रै्सला धमनत 
२०७९।०१।२२ गते 
9 रामप्रवोिकुमार महासेठ पव. नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार मुद्दा (०७४-CR-०७९५) रै्सला धमनत 
२०७९।०१।२२ गते 
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रकमका आिारमा सङ्कलन गररएका प्रमाणहरू ग्रहणयोग्य (Admissible) नहुने र त्यस्तो 
ट्याप कायषबाहीको बरामदीलाइष वैि प्रमाण मान्न नसपकने स्पि पारेको छ। 

अतः पववाददत बरामदी रकम र मचुुल्काबाहेक प्रनतवादीको कसुरजधय मनसाय (Criminal 
Intent) र िुस मागलाइष पुनि गने अधय कुनै पनन भरपदाे एवं पवश्वसनीय स्वतधर प्रमाणबाट 
अशभयोजन पक्षले आरोप दाबी शंकारहहत रूपमा पुनि (Beyond reasonable doubt) 
गनष नसकेको ठहर अदालतले गरेको छ। पररणामतः, सवाेच्च अदालतले रामप्रबोि कुमार 
महासेठको हकमा पवशेर् अदालतबाट भएको दोर्शसद्धद्धको रै्सलालाइष उल्टी गदै दुवै प्रनतवादीले 
सर्ाइ पाउने गरी ननणषय गरेको देखखधछ।  

२.७ जयराज न्यौपारे् वि. रे्पाल िरकार10: िुचलु्काको हस्ताक्षर र कायनविमिगत 
अिैिताको प्रभाि 

प्रस्तुत मुद्दामा, वादी पक्ष (नेपाल सरकार)ले उजुरकताष शेरबहादुर रावतलाइष अस्ख्तयार दुरुपयोग 
अनुसधिान आयोग, कोहलपुरबाट उपलब्ि गराइएको रु.९,०००/- (नौ हजार) रकम प्रनतवादी 
जयराज धयौपानेको पाइधटको खल्तीबाट बरामद भएको तथ्य, सोसम्बधिी बरामदी मुचुल्का, र 
साक्षीको बकपरलाइष दोर्शसद्धद्धको मुख्य आिारका रूपमा प्रस्तुत गरेको द्धथयो। प्रनतवादीले 
बरामदी मुचुल्कामा आफ्नो हस्ताक्षर रहेको तथ्यलाइष स्वीकार गरे तापनन, उक्त रकम िसु-
ररसवतका रूपमा शलएको नभइष अधय प्रयोजनको रहेको भधदै कसरुमा इधकारी शजपकर कायम 
राखेका द्धथए। 

सवाेच्च अदालतले पुनरावेदन तहमा प्रमाणको मूल्याङ्कन गदाष ननणाषयक रूपमा अस्ख्तयार 
दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० को संवैिाननक वैिता र त्यसको 
प्रमाश्चणक प्रभावमाद्धथ कानुनी परीक्षण गरेको देखखधछ। संवैिाननक इजलासबाट उक्त ननयम ३० 
असंवैिाननक भइष बदर (Ultra vires) िोनर्त भइसकेको र आयोग स्वयंले उपलब्ि गराएको 
सरकारी कोर्को रकम बरामद गरी त्यसैलाइष मार मुख्य आिार बनाएर अशभयोजन गने 
अनुसधिान प्रपिया धयायसङ्गत नहुने शसद्धाधत स्थापपत भइसकेको अवस्थालाइष अदालतले पवशेर् 
जो् ददएको छ। यसै स्थापपत धयाधयक माधयताका प्रकाशमा, सोही असंवैिाननक पवधिबाट 
सङ्कलन गररएको बरामदी मचुुल्का र रकमलाइष ग्राह्य (Admissible) प्रमाण मान्न नसपकने 
व्याख्या अदालतले गरेको छ। 

 
10 जयराज धयौपाने पव. नेपाल सरकार, सवाेच्च अदालत, िुस मुद्दा (०७५-CR-१७४३) रै्सला धमनत २०७९।०१।२२ 
गते 
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अतः प्रनतवादीको भौनतक ननयधरण (Physical Possession) बाट रकम बरामद भएको 
वस्तुगत तथ्य देखखए तापनन र मुचुल्कामा हस्ताक्षर स्वीकार भए तापनन, उक्त कायषपवधिगत रूपमा 
अवैि बरामदी बाहेक प्रनतवादीको आपराधिक मनसाय र कसुर पुनि गने अधय कुनै पनन स्वतधर, 
भरपदाे, र शंकारहहत प्रमाण अशभयोजन पक्षबाट पेस हुन नसकेको ठहर अदालतले गर्‍यो। 
पररणामतः, केवल ट्याप कायषबाहीको बरामदीकै आिारमा मार कसुरदार ठहर गनष नधमल्ने 
शसद्धाधत बमोशजम सवाेच्च अदालतले पवशेर् अदालतको अधिल्लो दोर्शसद्धद्धको रै्सलालाइष उल्टी 
गदै प्रनतवादीलाइष अशभयोग दाबीबाट सर्ाइ ददने रै्सला गरेको देखखधछ। 

२.८ िेघर्ाथ चौलागाइन वि. रे्पाल िरकार11 

प्रस्तुत मुद्दामा, सवाेच्च अदालतले प्रमाणको ग्राह्यता र पयाषप्ठ्तताको परीक्षण गदाष अस्ख्तयार 
दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० असंवैिाननक भइष बदर िोनर्त 
भइसकेको कानुनी यथाथषलाइष मखु्य आिार बनाएको देखखधछ। अदालतले उक्त अवैि ननयम 
अधतगषत सञ्चालन गररएको ट्याप कायषबाही (Sting Operation) बाट सङ्कशलत प्रमाणलाइष 
मार आिार बनाएर कसुरदार ठहर गनष नधमल्ने शसद्धाधतलाइष पुनः जो् ददएको छ। 

धमशसल संलग्न प्रमाणहरूको पवशे्लर्ण गदै अदालतले पववाददत रूपमा बरामद भएको रकम 
बाहेक प्रनतवादीपवरुद्ध कसुरजधय मनसाय वा ररसवत माग गरेको पुनि गने अधय कुनै पनन स्वतधर, 
वस्तुननष्ठ र पवश्वसनीय प्रमाण अशभयोजन पक्ष (वादी) बाट प्रस्तुत हुन नसकेको ठहर गरेको छ। 
र्ौजदारी धयायको स्थापपत माधयता बमोशजम केवल अवैि प्रपियाबाट प्राप्ठ्त बरामदीकै भरमा 
मार अशभयुक्तलाइष दोर्ी करार गनष नधमल्ने हुुँदा, पवशेर् अदालत काठमा्ाौँले प्रनतवादीलाइष दोर्ी 
ठहर गरेको अधिल्लो रै्सला काननुी रूपमा रुहटपूणष देखखएको अदालतको ननष्कर्ष छ। 

पररणामतः, सवाेच्च अदालतले पवशेर् अदालतको उक्त दोर्शसद्धद्धको रै्सलालाइष उल्टी गदै 
प्रनतवादी मेिनाथ चौलागाइषलाइष अशभयोग दाबीबाट पूणष रूपमा सर्ाइ प्रदान गने रै्सला गरेको 
देखखधछ। यस रै्सलाले भ्रिाचार अनुसधिानमा प्रपियागत शुद्धता र 'धिधमरे नशजर' को प्रामाश्चणक 
प्रभावलाइष थप सदुृढ बनाएको छ। 

 
11 मेिनाथ चौलागाइष पव नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार मुद्दा (०७४-CR-०३७९) रै्सला धमनत 
२०७९।०१।२२ गते 
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२.९ पषु्पराज जोशी वि. रे्पाल िरकार12 र कविता के.िी (बोगटी) वि. रे्पाल िरकार13  

प्रस्तुत मुद्दाहरूमा प्रनतवादीहरू पुष्पराज जोशी र कपवता के.सी. (बोगटी) लाइष पवशेर् अदालत 
काठमा्ाौँले भ्रिाचार ननवारण एेन, २०५९ को दर्ा ३(१) बमोशजम िमशः रु. ५,०००/- र रु. 
२,०००/- जररवाना तथा जनही ५ ददन कैदको सजाय ठहर गरेको द्धथयो। पवशेर् अदालतको उक्त 
रै्सलाउपर सवाेच्च अदालतमा परेको पुनरावेदनको रोहमा प्रमाण परीक्षण गदाष, सवाेच्च 
अदालतले संवैिाननक इजलासबाट अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय संसद्समेतको 
मुद्दामा प्रनतपाददत शसद्धाधतलाइष नै मुख्य कानुनी आिार बनाएको देखखधछ। 

अदालतले अस्ख्तयार दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० 
असंवैिाननक भइष अमाधय भइसकेकाले आयोगले स्वयं उपलब्ि गराएको सरकारी कोर्को रकम 
र सोसुँग सम्बन्धित बरामद कायषबाहीलाइष कसुर स्थापपत गने वैि प्रमाणका रूपमा ग्रहण गनष 
नधमल्ने स्पि पारेको छ। प्रस्तुत पववादमा अशभयोजन पक्षले केवल ट्याप कायषबाहीबाट बरामद 
भएको उक्त रकमलाइष नै कसुर प्रमाश्चणत गने एकमार आिार बनाएको र सोबाहेक प्रनतवादीहरूको 
आपराधिक मनसाय (Mens Rea) पुनि गने अधय कुनै पनन स्वतधर, वस्तुननष्ठ र पवश्वसनीय 
प्रमाण पेस गनष नसकेको अदालतको ननष्कर्ष छ। 

पररणामतः, केवल अवैि प्रपियाबाट प्राप्ठ्त बरामदी प्रमाणकै आिारमा मार पवशेर् अदालतले 
गरेको दोर्शसद्धद्धको रै्सला कानुनी रूपमा रहुटपूणष ठहररिदै सवाेच्च अदालतले उक्त रै्सला उल्टी 
गरी प्रनतवादी द्वय पुष्पराज जोशी र कपवता के.सी. (बोगटी) लाइष अशभयोग दाबीबाट पूणष रूपमा 
सर्ाइ ददने ननणषय गरेको छ। 

यसका साथै, सर्ाइ पाएका प्रनतवादीहरू रािर सेवक कमषचारी भएकाले भ्रिाचारको मुद्दा दायर 
भएसुँगै भएको ननलम्बनको अवधि र त्यसपधछको सेवा पुनवषहालीका सम्बधिमा समेत यो 
रै्सलाले कानुनी मागषप्रशस्त गरेको देखखधछ। प्रचशलत ननजामती सेवा वा रािर सेवकको सेवा 
सम्बधिी कानुनको अिीनमा रही सर्ाइपिात् उनीहरू सेवामा पुनवषहाली हुने र ननलम्बन अवधिको 
तलब, भिा तथा सम्पूणष सेवा सपुविाहरू समेत ननयमानुसार प्राप्ठ्त गने स्स्थनत यस धयाधयक 
िोर्णाले सुननश्चित गरेको पाइधछ। 

 
12 पुष्पराज जोशी पव. नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार मुद्दा (०७२-CR-०३३१) रै्सला धमनत २०७९।०१।२२ 
गते। 
13 कपवता के.सी. (बोगटी) पव. नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार मुद्दा (०७२-CR-०३४४) रै्सला धमनत 
२०७९।०१।२२ गते। 
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२.१० रे्पाल िरकार वि. कृष्र्िर्ी बोगटी14 र रे्पाल िरकार वि. राजेन्र रे्म्कुल15 

प्रस्तुत मुद्दामा प्रनतवादी कृष्णमश्चण बोगटी र राजेधि नेम्कुल पवरुद्ध अशभयोजन पक्षले पेश गरेको 
मुख्य प्रमाणमध्ये धमशसल संलग्न CD र त्यसको ब्स्िप्ठ्ट रहेको देखखधछ। तर अदालतले उक्त CD 
को सामग्री परीक्षण गदाष प्रनतवादीले िसु माग गरेको वा रकम नददए काम नहुने भने्न स्पि 
अशभव्यद्धक्त, संकेत वा मनसाय पुनि हुने वाताषलाप देखखन आएन, CD मा रकमसम्बधिी सधदभषहरू 
उल्लेख भए पनन उक्त रेकर््िङ कुन धमनत, कुन सधदभष र कुन पररस्स्थनतमा गररएको हो भने्न स्पि 
नभएको, साथै वाताषलाप टेशलर्ोन संवाद हो वा प्रत्यक्ष भेटिाटको संवाद हो भने्न पनन अस्पि 
रहेको पाइयो। अझ महत्वपूणष रूपमा, उजुरी ननवेदन दताष गदाष CD पेश नगररएको र पधछ मार 
अलग्गै पेश गररएको तथ्यले यसको स्वाभापवकता र पवश्वसनीयतामाद्धथ थप संशय उत्पन्न गरेको 
सवाेच्च अदालतले उल्लेख गरेको छ। 

अदालतको दृनिमा, ह्शजटल प्रमाणको ग्राह्यता केवल सामग्रीको अब्स्तत्वमा सीधमत नभइष 
त्यसको उत्पत्ति, संकलन प्रपिया, समय, सधदभष र ननरधतरता स्पि हुनुपछष। यी तत्वहरू अभावमा 
CD बाट कसूर पुनि गनष सबकिदैन। त्यसैले, प्रस्तुत CD ले प्रनतवादीले िुस मागेको वा शलएको 
भने्न आरोपलाइष ननणाषयक रूपमा पुनि नगरेको ठहर गररयो। यससुँगै, उजुरकताषको अदालतमा 
बकपर नभएको, काम रकम बरामद हुनु अधि नै सम्पन्न भएको तथा बरामद रकम स्वयं 
अनुसधिान ननकायले उपलब्ि गराएको देखखएको अवस्थाले CD सहहत समग्र प्रमाणहरूको 
पवश्वसनीयता कमजोर भएको ननष्कर्ष अदालतले ननकालेको छ। 

अतः अदालतले स्पि रूपमा CD जस्तो ह्शजटल प्रमाण सहायक प्रमाण हुन सक्ने तर स्वतधर 
र ननणाषयक प्रमाण बन्नका लानग यसको असलीपन (Originality), सधदभष र पवश्वसनीयता 
शंकामुक्त रूपमा स्थापपत हुनुपने शसद्धाधत पुनः पुनि गरेको छ। यही आिारमा CD लगायत 
उपलब्ि प्रमाणले कसूर पुनि नगरेको भधदै पवशेर् अदालतको रै्सला उल्टी गरी प्रनतवादीहरूलाइष 
सर्ाइ प्रदान गररएको देखखधछ।  

 

 
14 नेपाल सरकार पव. कृष्णमणी बोगटी, सवाेच्च अदालत, िुस ररसवत शलइष भ्रिाचार गरेको मुद्दा (०७५-CR-
२४०७) रै्सला धमनत २०८१।०८।२३ गते। 
15 राजेधि नेम्कुल पव नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार (िुस र ररसवत) मुद्दा (०७५-CR-२४८८) रै्सला 
धमनत २०८१।०८।२३ गते। 
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२.११ लालिणर् पाडडे वि. रे्पाल िरकार16 (०७४-CR-०८६५) 

प्रस्तुत मुद्दामा सम्माननत सवाेच्च अदालतले प्रमाणको मूल्याङ्कन गदाष मूलतः तीन पक्षमा ध्यान 
केखधित गरेको देखखधछ। पहहलो, बरामद रकमसम्बधिी प्रमाणका हकमा वरामदी मुचुल्कामा 
प्रनतवादीको शरीर तथा झोलाबाट रकम बरामद भएको उल्लेख भए पनन प्रनतवादीले ननरधतर 
इधकार गरेको, मुचुल्काका व्यद्धक्तहरूको भनाइ र प्रनतवादीको बयानबीच स्पि पवरोिाभास रहेको 
तथा रकम टेबलबाट बरामद भएको भने्न साक्षीको कथनले मचुुल्काको पवश्वसनीयतामै शंका 
उत्पन्न भएको ठहर गररयो। दोस्रो, अह्यो सी्ी वाताषको पवशे्लर्ण गदाष त्यसमा िसु माग्ने वा 
रकमसुँग प्रत्यक्ष सम्बन्धित कथन नदेखखएको, सामाधय भेटिाट र खानपपनसम्बधिी संवाद मार 
रहेको पाइएकाले उक्त िीडीले घुि िागेको िर्िाय पतुष्ट गर्न र्ितरे् भनन व्याख्या भएको 
पाइयो। तेस्रो, उजुरीकताषलाइष अस्ख्तयारबाट उपलब्ि गराइएको रकम बरामद भएको मार 
आिारमा दोर्ी ठहर गनष नधमल्ने भने्न संवैिाननक इजलासबाट प्रनतपाददत शसद्धाधत (पवष्णु प्रसाद 
धिधमरेको नशजर) लागू गदै त्यस्तो रकम प्रमाणग्राह्य नहुने ठहर गररयो। यी सम्पूणष अवस्थाबाट 
प्रनतवादीले िुस मागेको वा शलएको पुनि गने स्वतधर, ठोस र ननर्विवाद प्रमाण अभाव देखखएकाले 
शंकाको सपुविा प्रनतवादीलाइष प्रदान गदै पवशेर् अदालतको रै्सला उल्टी गरी सर्ाइ ददने 
ननष्कर्षमा अदालत पुगेको देखखधछ। 

२.१२ रे्पाल िरकार वि. तर्ता शिान17 

प्रस्तुत मुद्दामा अदालतले प्रमाणको मूल्याङ्कन गदाष, प्रारस्म्भक चरणमा प्रनतवादी नीता शमाषको 
साथबाट रु. ७०,०००/- (सिर हजार) रकम बरामद भएको, नोटको नम्बर शभ्ेको, र 
रे्नोल्फ्थाशलन (Phenolphthalein) परीक्षणबाट रङ पररवतषन भएको जस्ता रङे्गहात 
कायषबाहीसुँग सम्बन्धित भौनतक एवं प्रापवधिक तथ्यहरूलाइष स्वीकार गरेको देखखधछ। तथापप, 
पुनरावेदनको रोहमा परीक्षण गदाष अदालतले त्यस्ता प्रमाणहरूको वैिाननक स्रोत र 
पवश्वसनीयतालाइष दोर्शसद्धद्धको ननणाषयक आिार मान्न नसपकने स्पि पारेको छ। 

पवशेर्तः, अस्ख्तयार दुरूपयोग अनुसधिान आयोगद्वारा उजुरीकताषलाइष सरकारी कोर्को रकम 
उपलब्ि गराइष सोही रकमको प्रयोगबाट रङे्गहात पिाउ गररएको अवस्था पवद्यमान रहेको 
पाइएकाले, अदालतले संवैिाननक इजलासबाट अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय संसद् 
को मुद्दामा प्रनतपाददत शसद्धाधतको अनुशरण गरेको छ। उक्त नशजर बमोशजम आयोगको 

 
16 लालमश्चण पाण्े पव नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार (ररसवत िुस) मुद्दा (०७४-CR-०८६५) रै्सला 
धमनत २०८१।१०।२९ गते। 
17 नेपाल सरकार पव. ननता शमाष, सवाेच्च अदालत, भ्रिाचार (िुस र ररसवत) मुद्दा (०७७-CR-१०४०) रै्सला धमनत 
२०७८।०३।२९ गते। 
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ननयमावलीको ननयम ३० अनुसार अनुसधिानकारी ननकाय आर्ौँ ले उपलब्ि गराएको सरकारी 
कोर्को रकम र सोका आिारमा तयार गररएका बरामदी मुचुल्काहरू प्रमाणमा ग्राह्य 
(Admissible) हुन नसक्ने व्याख्यालाइष अदालतले पुनः पुनि गरेको छ। 

यसका अनतररक्त, अशभयोजन पक्षले दाबी पुनि गनष पेस गरेका अधय सहायक प्रमाणहरूको 
अवस्थालाइष समेत अदालतले कमजोर ठहर्‍याएको छ। धमशसल संलग्न टेशलर्ोन संवादको ब्स्िप्ठ्ट 
(Script Writing) बाट प्रनतवादीले स्पि र शंकारहहत रूपमा िसु माग गरेको तथ्य स्थापपत 
हुन नसकेको, मौकामा कागज गने वस्तुस्स्थनत र िटनाका साक्षीहरूले अदालतसमक्ष बकपर गदाष 
आफ्नो पूवषकथन पररवतषन गरेको, र स्वयम् उजुरीकताषले समेत प्रनतवादीलाइष पूवषननयोशजत रूपमा 
र्साइएको हुन सक्ने जयहोरा अदालतमा व्यक्त गरेबाट अशभयोजन पक्षको दाबी शंकाको िेरामा 
परेको देखखधछ। 

र्ौजदारी धयायको स्थापपत शसद्धाधत बमोशजम अशभयोग दाबी शंकारहहत तवरले पुनि गने भार 
(Burden of Proof) वादी पक्षमै रहने र संकशलत प्रमाणहरू शंकामुक्त हुन नसकेको 
अवस्थामा त्यसको लाभ (Benefit of Doubt) अशभयुक्तले पाउने स्पि कानुनी व्यवस्था 
छ। अतः पववाददत बरामदी रकम र अनुसधिानपिात् तयार पाररएको संवादको ब्स्िप्ठ्टलाइष 
स्वतधर, पवश्वसनीय तथा दोर्शसद्धद्ध गनष पयाषप्ठ्त प्रमाणका रूपमा स्वीकार गनष नधमल्ने ठहर गदै 
सवाेच्च अदालतले प्रनतवादी नीता शमाषलाइष सर्ाइ ददने पवशेर् अदालतको अधिल्लो रै्सलालाइष 
सदर गरेको देखखधछ। 

२.१३ रे्पाल िरकार वि. पषु्प रार्ा के्षत्री18 

प्रस्तुत मुद्दामा सवाेच्च अदालतले प्रमाणको पवस्तृत मूल्याङ्कन गदाष, रङे्गहात कायषबाही (Sting 
Operation) को वस्तुस्स्थनत र बरामद रकमको भौनतक ननयधरणमाद्धथ गम्भीर कानुनी प्रश्न 
उठाएको देखखधछ। अशभयोजन पक्षले दाबी गरे बमोशजम पववाददत रकम प्रनतवादी पुष्प राना 
के्षरीको शरीर वा प्रत्यक्ष ननयधरण (Physical Possession) बाट बरामद भएको नभइष 
माछा र हटमुर राखखएको काटुषनशभर रे्ला परेको तथ्य मार वस्तुगत रूपमा प्रमाश्चणत भएको 
देखखधछ। प्रनतवादी स्वयंले उक्त रकम स्वेच्छाले वा सचेत रूपमा काटुषनशभर राखेको हो भने्न 
तथ्यलाइष पुनि गने कुनै पनन शंकारहहत शलखत, धमशसल संलग्न कागज, श्रव्यदृश्य 
(CD/Digital Evidence) वा अधय स्वतधर प्रमाण वादी पक्षले पेस गनष सकेको पाइुँ दैन। 

 
18 नेपाल सरकार पव. पुष्प राना के्षरी, सवाेच्च अदालत, भ्रिाचार (िुस र ररसवत) मुद्दा (०७५-CR-२२०९) रै्सला 
धमनत २०७८।०३।३० गते। 
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र्ौजदारी धयायशास्रको स्थापपत माधयता अनुसार भ्रिाचार (ररसवत) को कसुर स्थापपत हुन 
प्रनतवादीले बद्ननयतपूवषक रकम माग गरेको वा शलएको तथ्य वस्तुननष्ठ प्रमाणबाट पुनि हुनुपदषछ। 
प्रस्तुत पववादमा, सेवाग्राही भननएका व्यद्धक्तसुँग सम्बन्धित प्रशासननक कायष पहहले नै सम्पन्न 
भइसकेको स्स्थनत देखखएकाले प्रनतवादीले रकमका लानग अनावश्यक दबाब शसजषना गरेको वा 
िूस शलएको भने्न अशभयोजन पक्षको दाबी तार्किक रूपमा खब्ण्त हुन पुगेको छ। यसका 
अनतररक्त, प्रनतवादीले अनुिानको प्रारस्म्भक चरणदेखख नै अदालतसमक्ष बकपर गदाषसम्म 
उजुरीकताषसुँग कुनै पनन रकम माग नगरेको भनी ननरधतर इधकारी बयान (Exculpatory 
Statement) ददएको देखखधछ। केवल अनुसधिान अधिकारीले मौकामा तयार पारेका अनुकूल 
कागज वा पररस्स्थनतजधय अनुमानकै भरमा मार कसुर पुिी हुन नसक्ने धयाधयक दृनिकोण 
अदालतले अस्ख्तयार गरेको छ। 

सवाेच्च अदालतको संवैिाननक इजलास (ररट नं. ०७४-WC-००२०) बाट प्रनतपाददत शसद्धाधत 
तथा रङे्गहात एवं श्रव्यदृश्य प्रमाणको संकलन, शुद्धता र स्वच्छता (Fair Trial) सम्बधिी 
स्थापपत धयाधयक मागषदशषनका प्रकाशमा हेदाष, अस्ख्तयार दुरुपयोग अनुसधिान आयोग 
ननयमावली, २०५९ को ननयम ३० अधतगषत संकशलत रकमको कानुनी वैिता आर्ौँ मा अमाधय र 
पववादास्पद देखखधछ। अतः यसरी संकशलत रहुटपूणष बरामदीलाइष मार मुख्य आिार बनाइष 
प्रनतवादीलाइष दोर्ी ठहर गनष धमल्ने देखखिदैन। 

पररणामतः, सोही आिार र कारणहरूबाट प्रनतवादी पुष्प राना के्षरीलाइष अशभयोग दाबीबाट सर्ाइ 
ददने गरी पवशेर् अदालत काठमा्ाौँले धमनत २०७५।०८।२१ मा गरेको रै्सला कानुनी रूपमा 
धमलेकै देखखिदा, वादी नेपाल सरकारको पुनरावेदन शजपकर पुग्न नसक्ने ठहर गदै सवाेच्च 
अदालतले पवशेर् अदालतको सर्ाइ ददने रै्सलालाइष सदर गरेको देखखधछ।  

२.१४ रे्पाल िरकार वि. ठाकुर बहादुर खत्री19 र रे्पाल िरकार वि. काले बम्जर् र र्विर् 
खड्का20 

प्रस्तुत मुद्दामा प्रारस्म्भक रूपमा प्रनतवादी ठाकुरबहादुर खरीमाद्धथ सेवाग्राही भननएका महेश् वरी 
यादवबाट रु. २५,०००/- (पब्च्चस हजार) ररसवतबापतको रकम शलएको अशभयोग लगाइएको 
द्धथयो। अनुसधिानका िममा उक्त रकम रे्नोल्फ्थाशलन (Phenolphthalein) पाउ्र 
प्रयोग गरी रङे्गहात कायषबाही (Sting Operation) मार्ष त सङ्कलन गररएको दाबी गररए 

 
19 ठाकुरबहादुर खरी पव. नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार (िुस र ररसवत) मुद्दा (०७६-CR-०००४) 
रै्सला धमनत २०७८।०४।३२ गते। 
20 नेपाल सरकार पव. काले बम्जन / नपवन ख््का, सवाेच्च अदालत, भ्रिाचार (िुस र ररसवत) मुद्दा (०७६-CR-
०००७) रै्सला धमनत २०७८।०४।३२ गते। 



पवष्णु प्रसाद धिधमरेको मुद्दा र िुस-ररसवतमा पवकशसत पवधिशास्र:एक सधमक्षा      77 

तापनन सवाेच्च अदालतको संवैिाननक इजलासबाट अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय 
संसद् को मुद्दामा प्रनतपाददत शसद्धाधतपिात् उक्त बरामदीको प्रामाश्चणक मूल्य शूधय प्रायः हुन 
पुगेको छ। अस्ख्तयार दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० 
असंवैिाननक र अमाधय िोनर्त भइसकेको पररपे्रक्ष्यमा, अवैि प्रपियाबाट प्राप्ठ्त त्यस्तो बरामदी 
वा केधमकल परीक्षणको ननतजालाइष कसुर शसद्धद्धको वैि आिार मान्न नधमल्ने धयाधयक दृनिकोण 
अदालतले पुनः अस्ख्तयार गरेको छ। 

धमशसल संलग्न प्रमाणको पववेचना गदाष, प्रनतवादी ठाकुरबहादुर खरीले अनुसधिानका िममा तथा 
अदालतसमक्ष बकपर गदाष समेत महेश् वरी यादवसुँगको लेनदेन व्यापाररक वा व्यद्धक्तगत 
व्यावहाररक सापटी मार रहेको र आरू्ले बद्ननयतपूवषक िूस माग नगरेको भनी कसुरमा पूणष 
इधकारी बयान ददएको देखखधछ। अशभयोजन पक्षले अधय सह-प्रनतवादीहरू काले बम्जन र नपवन 
ख््काको समेत यस कायषमा संलग्नता रहेको भनी दाबी गरे तापनन उनीहरू पवरुद्ध प्रस्तुत गररएको 
प्रारस्म्भक पोल वा केवल टेशलर्ोन/मोबाइल संवाद (Call Details/Conversations) 
को अशभलेख आर्ौँ मा कसुर पुनि गने स्वतधर र ननणाषयक प्रमाण हुन सक्दैनन्। प्रनतवादी नपवन 
ख््काले समेत वारदातमा आफ्नो कुनै पनन पकशसमको संलग्नता नरहेको भनी इधकार गरेको र 
पववाददत रूपमा बरामद भएको रकमसुँग उनीहरूको प्रत्यक्ष वा भौनतक सम्बधि (Nexus) 
वस्तुननष्ठ रूपमा स्थापपत हुन नसकेको अदालतको ठहर छ। 

र्ौजदारी धयायको स्थापपत शसद्धाधत अनुसार सह-प्रनतवादीको पोल आर्ौँ मा स्वतः प्रमाश्चणत 
प्रमाण (Substantive Evidence) होइन; यसलाइष अधय स्वतधर र अकाट्य प्रमाणहरूबाट 
पुनि (Corroboration) गररनु अननवायष हुधछ। पवशेर् अदालत काठमा्ाौँले धमनत 
२०७६।०१।०९ को अधिल्लो रै्सलाबाट प्रनतवादीहरूलाइष २ महहना १५ ददन कैद र रु. २५,०००/- 
जररवाना ननिाषरण गरे तापनन, ननयम ३० को असंवैिाननक िोर्णा र अधय पररपोर्क प्रमाणहरूको 
अभावमा उक्त दोर्शसद्धद्ध कानुनी रूपमा ननरधतर रहन सक्ने देखखिदैन। 

अतः, मुख्य बरामदी प्रमाण नै गैर-संवैिाननक ठहररएको र सह-प्रनतवादीको बयान एवं टेशलर्ोन 
वाताषलापलाइष धयाधयक दृनिले समथषन गने अधय कुनै पनन स्वतधर, पवश्वसनीय र शंकारहहत प्रमाण 
अशभयोजन पक्षले प्रस्तुत गनष नसकेको हुुँदा सवाेच्च अदालतले पवशेर् अदालतको उक्त 
रै्सलालाइष उल्टी गदै प्रनतवादीहरू ठाकुरबहादुर खरी, काले बम्जन र नपवन ख््कालाइष अशभयोग 
मागदाबीबाट पूणष रूपमा सर्ाइ ददएको देखखधछ। यस अवस्थामा वादी नेपाल सरकारको 
पुनरावेदन शजपकर कानुनसङ्गत र वस्तुपरक देखखिदैन। 



78                               पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

२.१५ प्रकाश प्रिाद पोखरेल वि. रे्पाल िरकार21 

प्रस्तुत मुद्दामा अस्ख्तयार दुरुपयोग अनुसधिान आयोगले उपलब्ि गराएको रे्नाल्र्थाशलन पाउ्र 
लगाइएको रकम प्रनतवादीको कायषकक्षमा रहेको पुस्तक र्‍याकबाट बरामद भएको तथा सोह्यम 
काबाेनेट धमशश्रत पानीमा हात िुुँदा पानी बैजनी रङ्गमा पररणत भएको तथ्य देखखए तापनन यस्ता 
तथ्यहरू मार भ्रिाचारजस्तो गम्भीर कसुर स्थापपत गनष पयाषप्ठ्त नहुने अदालतले स्पि गरेको छ। 
पवशेर्तः बरामद रकम प्रनतवादीको आङ्ग शरीरबाट बरामद नभइष कायाषलयको पुस्तक र्‍याकबाट 
बरामद भएको, जहाुँ  अधय व्यद्धक्तको पनन सहज पहुुँच हुन सक्ने अवस्था रहेको, तथा प्रनतवादी र 
उजुरकताषबीच रकम माग वा लेनदेनसम्बधिी प्रत्यक्ष संवाद वा प्रमाण नदेखखएको कारणले 
बरामदीकै आिारमा मार कसुर स्थापपत हुन नसक्ने भनन व्याख्या गरेको छ। साथै, अशभयोजन 
पक्षले पेश गरेको शस.ह्. (CD) को शलपपवद्ध पववरणबाट पनन प्रनतवादीले रकम शलएको वा 
स्वीकार गरेको पुनि नभएको र बरु प्रनतवादीले आरू्लाइष र्साइएको दाबी गदै बरामदी 
मुचुल्कालाइष समेत अस्वीकार गरेको देखखधछ। अदालतले उजुरकताषको भनाइमा देखखएको 
असंगनत र पवरोिाभार्लाइष पनन महत्वपूणष रूपमा पवचार गरेको छ। उजुरी ननवेदन, अनुसधिानका 
िममा ददएको िटना पववरण र अदालतमा गरेको बकपरबीच उल्लेखनीय अधतर देखखएको छ, 
जसले उजुरकताषको भनाइको पवश्वसनीयता कमजोर बनाएको ठहर गररएको छ।  

अदालतमा बकपर गदाष उजुरकताषले आरू्माद्धथ रहेका मुद्दाहरूमा हार व्यहोनुष परेको कारण 
ररसइवीका कारण उजुरी ददएको स्वीकार गरेको तथ्यले पनन अशभयोजन पक्षको दाबीलाइष थप 
कमजोर बनाएको देखखधछ। अदालतले भ्रिाचार कसुर स्थापपत हुनका लानग केवल रकम बरामद 
हुनु मार पयाषप्ठ्त नहुने, प्रनतवादीले िुस माग गरेको, त्यसका लानग मनसाय राखेको र स्वेच्छाले 
रकम बुझेको तथ्य वस्तुननष्ठ, पवश्वसनीय र पयाषप्ठ्त प्रमाणबाट पुनि हुनुपने भने्न शसद्धाधतलाइष जो् 
ददएको छ। यस सधदभषमा सवाेच्च अदालतका पूवष ननणषयहरूमा प्रनतपाददत नशजरहरूलाइष पनन 
आिार शलइएको छ, जसमा केवल रकम बरामद भएको आिारमा मार भ्रिाचार कसुर स्थापपत 
गनष नधमल्ने स्पि गररएको छ। यसै तकष लाइष बल पुर्‍याउुँ दै अदालतले पवष्णुप्रसाद धिधमरे पवरुद्ध 
संिीय संसदसमेत (०७४-WC-००२०) को ररट ननवेदनमा गररएको संवैिाननक व्याख्यालाइष 
ननरधतरता ददइएको छ, जसमा अस्ख्तयार दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को 
ननयम ३० अधतगषत आयोग स्वयंले उपलब्ि गराएको रकमलाइष आिार बनाइष तयार गररएको 
प्रमाणलाइष गैरसंवैिाननक ठहर गररएको द्धथयो। 

 
21 प्रकाशप्रसाद पोखरेल पव. नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार (िुस र ररसवत) मुद्दा (०७५-CR-२४५४) 
रै्सला धमनत २०८०।१०।२१ गते। 
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यी सबै तथ्य, प्रमाण र कानुनी शसद्धाधतहरूको समग्र मूल्याङ्कन गदाष अशभयोजन पक्षले 
प्रनतवादीपवरुद्ध स्वतधर, वस्तुननष्ठ र पवश्वसनीय प्रमाण प्रस्तुत गनष नसकेको ननष्कर्षमा अदालत 
पुगेको देखखधछ। पररणामस्वरूप, पवशेर् अदालतले प्रनतवादीलाइष दोर्ी ठहर गरेको रै्सला प्रमाण 
र कानूनको दृनिले उद्धचत नभएको ठहर गरी उक्त रै्सला उल्टी गररएको छ र प्रनतवादीलाइष 
आरोपबाट सर्ाइ प्रदान गररएको छ। यस ननणषयले र्ौजदारी धयाय प्रणालीमा पवश्वसनीय प्रमाण, 
मनसाय तत्वको पुनि तथा अनुसधिान प्रपियाको ननष्पक्षता अननवायष रहेको शसद्धाधतलाइष पुनः 
स्थापपत गरेको देखखधछ। 

२.१६ िासजद खाँ वि. रे्पाल िरकार22 

प्रस्तुत मुद्दामा अदालतले भ्रिाचारजधय कसुर स्थापपत गने सधदभषमा धमशसल संलग्न पवशभन्न 
प्रकृनतका प्रमाणहरूको समग्र एवं समनिगत मूल्याङ्कन (Cumulative Evaluation) 
गरेको देखखधछ। अशभयोजन पक्षले प्रनतवादी माशजद खाुँ को पाइधटको बायाुँ  खल्तीबाट अस्ख्तयार 
दुरुपयोग अनुसधिान आयोगले 'माकष ' गरेका रु. १,०००/- दरका २५ वटा नोट बरामद भएको, र 
सोह्यम काबाेनेट (Sodium Carbonate) धमशश्रत पानीमा हात िुुँदा रङ पररवतषन भइष 
बैजनी भएको भौनतक एवं प्रापवधिक तथ्य पेस गरेको द्धथयो। अदालतले केवल यस रङे्गहात 
कायषबाही (Sting Operation) लाइष मार एकल आिार नमानी उजुरीकताष र प्रनतवादीपबच 
भएको टेशलर्ोन संवादको शलपपबद्ध पववरण (Transcription), श्रव्य-दृश्य (CD) प्रमाण, 
प्रनतवादीले अनुसधिानका िममा व्यक्त गरेको बयान तथा पवशेर् अदालतसमक्ष समेत आंशशक 
रूपमा रकमसम्बधिी कुराकानी भएको तथ्यलाइष स्वीकार गरेको अवस्थालाइष सम्बद्ध र बशलयो 
पररपोर्क प्रमाणका रूपमा ग्रहण गरेको देखखधछ। 

यस सधदभषमा अदालतले प्रमाण एेन, २०३१ को दर्ा १३(क) र दर्ा ३५ को कानुनी व्यवस्थाको 
व्याख्या गदै, आिुननक प्रपवधिको माध्यमबाट सङ्कशलत श्रव्य-दृश्य तथा पवदु्यतीय अशभलेखहरू 
(Digital Evidence) र्ौजदारी धयायमा प्रमाणका रूपमा पूणषतः ग्राह्य र सम्बद्ध हुने स्पि 
पारेको छ। तसथष, टेशलर्ोन संवाद र सी्ीबाट उजागर भएका तथ्यहरू, सरकारी साक्षीहरूको 
अदालतसमक्ष भएको बकपर, तथा रङे्गहात बरामदी मुचुल्काको वस्तुस्स्थनतबाट प्रनतवादीले 
स्वेच्छाले नै ररसवत माग गरी शलएको भने्न अशभयोजन दाबी पुनि हुन आएको अदालतको ननष्कर्ष 
छ। 

 
22 मशजद भध ने माशजद खाुँ  पव. नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार (िुस र ररसवत) मुद्दा (०७५-CR-२५५८) 
रै्सला धमनत २०८०।१०।२१ गते। 
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यसै िममा अदालतले अधिवक्ता पवष्णुप्रसाद धिधमरे पवरुद्ध सङ्घीय संसद् (ररट नं. ०७४-WC-
००२०) को मुद्दाबाट अस्ख्तयार दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० 
अमाधय िोनर्त भएको कानुनी पररस्स्थनतको समेत तार्किक व्याख्या गरेको छ। अदालतका 
अनुसार, उक्त ननयम अमाधय हुनुको अथष आयोगले उपलब्ि गराएको रकमको प्रामाश्चणक मलू्य 
शूधय हुनु मार हो, तर त्यसले अधय स्वतधर, वस्तुननष्ठ र सम्बद्ध प्रमाणहरू उपलब्ि भएको 
अवस्थामा समेत स्वतः सर्ाइ पाउने ननरपेक्ष मागष खोल्दैन। यदद बरामदीबाहेकका अधय स्वतधर 
प्रमाणहरूबाट आरोपपत कसुर शंकारहहत तवरले पुनि हुधछ भने ती प्रमाणहरू दोर्शसद्धद्धका लानग 
सवषथा पयाषप्ठ्त हुधछन्। 

पररणामतः, प्रस्तुत पववादमा केवल ट्याप रकमलाइष मार नभइष रासायननक परीक्षण, 
प्रमाणीकरण भएको टेशलर्ोन संवाद, ह्शजटल श्रव्य-दृश्य प्रमाण, साक्षीहरूको गररमामय 
बकपर र प्रनतवादीको आफ्नै आंशशक स्वीकारोद्धक्तलाइष कसुर स्थापपत गने आिार माननएको छ। 
प्रनतवादीलाइष कृद्धरम रूपमा प्रमाण शसजषना गरी र्साइएको (Entrapment) भने्न प्रनतरक्षा 
शजपकरलाइष अस्वीकार गदै, सवाेच्च अदालतले प्रनतवादी माशजद खाुँ लाइष भ्रिाचार ननवारण एेन, 
२०५९ को दर्ा ३(१) र ३(१)(क) बमोशजम कैद र जररवाना ठहर गने पवशेर् अदालत 
काठमा्ाौँको रै्सला कानुन र प्रमाणको रोहमा धमलेकै देखखिदा सो रै्सलालाइष सदर गरेको छ। 

२.१७ तेजराज वि. रे्पाल िरकार23 

प्रस्तुत मुद्दामा धमशसल अध्ययन तथा पक्ष–पवपक्षका पवद्वान कानून व्यवसायीहरूको बहस शजपकर 
सुनी ननणषयतर्ष  पवचार गदाष, पुनरावेदक प्रनतवादी तेजराज ख््कालाइष िसु/ररसवत शलएको 
अशभयोगमा भ्रिाचार ननवारण एेन, २०५९ को दर्ा ३(१) बमोशजम पवशेर् अदालत काठमा्ाौंले 
दोर्ी ठहर गरी सजाय गरेको देखखधछ। 

धमशसल संलग्न प्रमाणहरूको मूल्याङ्कन गदाष, बरामद भएको रकम प्रनतवादीको आङ शरीरबाट 
नभइष टेबुलमा रहेको झोलाबाट बरामद भएको देखखधछ। प्रनतवादीले सो रकम आरू् बाथरुम 
गएको अवस्थामा अरूले झोलामा राखेको हुनसक्ने भनी बयान ददएको छ। रकम गनाएपधछ मार 
हात िुन लगाइएको देखखएकाले Sodium Carbonate परीक्षणको ननतजालाइष पनन 
ननणाषयक प्रमाण मान्न सपकने अवस्था देखखिदैन। 

उजुरकताषहरूले अनुसधिानका िममा ददएको उजुरी तथा िटना पववरण कागज अदालतमा गरेको 
बकपरसुँग परस्पर पवरोिाभासी देखखधछ। पवशेर् गरी उजुरकताष मोहन ओलीले ररसइवीको कारण 

 
23 तेजराज ख््का पव. नेपाल सरकार, सवाेच्च अदालत, भ्रिाचार (िुस र ररसवत) मुद्दा (०७५-CR-२६९८) रै्सला 
धमनत २०८०।१०।२१ गते। 
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उजुरी ददएको भनी स्वीकार गरेको तथा अधय उजुरकताषहरूले पनन उजुरीको बेहोरा समर्थित 
नगरेको अवस्था देखखधछ। साथै, अह्यो/शभह्यो प्रमाणबाट पनन प्रनतवादीले िुस मागेको वा 
रकम शलएको स्पि पुनि हुन सकेको देखखिदैन। 

भ्रिाचार जस्तो गम्भीर कसुर स्थापपत हुनका लानग केवल रकम बरामद हुनु मार पयाषप्ठ्त प्रमाण 
हुन नसकी प्रनतवादीले िुस मागेको र स्वेच्छाले रकम शलएको मनसायसमेत पवश्वसनीय प्रमाणबाट 
पुनि हुन आवश्यक हुधछ भने्न शसद्धाधतसमेत धयाधयक ननणषयहरूबाट प्रनतपाददत भएको छ। प्रस्तुत 
मुद्दामा त्यस्तो मनसाय तत्व स्वतधर र शंकातीत प्रमाणबाट पुनि हुन सकेको देखखिदैन। 

अतः माद्धथ उक्ल्लखखत आिार, कारण तथा प्रनतपाददत शसद्धाधतसमेतको आिारमा पवशेर् अदालत 
काठमा्ाौंले पुनरावेदक प्रनतवादीलाइष दोर्ी ठहर गरी गरेको रै्सला धमलेको नदेखखिदा उक्त रै्सला 
उल्टी भइष पुनरावेदक प्रनतवादीले आरोपपत कसुरबाट सर्ाइष पाउने ठहछष। 

३. न्यामयक तर्रन्तरता र विरोिाभाि: मघमिरे फैिलाको प्रभाििा तर्र्नयहरूको 
विशे्लषर् 

अधिवक्ता पवष्णुप्रसाद धिधमरेको एेनतहाशसक मुद्दामा सवाेच्च अदालतको संवैिाननक इजलासबाट 
भएको रै्सलाले नेपालको र्ौजदारी धयाय प्रणालीमा भ्रिाचारको अनुसधिान, प्रपियागत 
मागषद्धचर र प्रमाण सङ्कलनको कानुनी मानकलाइष सवषथा नयाुँ  ददशा ननदेश गरेको छ। उक्त 
रै्सलामा अदालतले अस्ख्तयार दुरुपयोग अनुसधिान आयोग ननयमावली, २०५९ को ननयम ३० 
लाइष असंवैिाननक (ultra vires) ठहर गदै राज्यकोर्को रकम प्रयोग गरी गररने कृद्धरम 
रङे्गहात कायषबाही (Sting Operation) मार्ष त प्रमाण सङ्कलन गने पररपाटीमाद्धथ पूणष बधदेज 
लगाएको द्धथयो। उक्त रै्सलापिात् पवशेर् अदालत तथा सवाेच्च अदालतबाट भएका पवशभन्न 
रै्सलाहरूको प्रवृत्त्यात्मक अध्ययन गदाष धयाधयक ननरधतरता र धयाधयक पवरोिाभास (अथवा 
दृनिकोणगत शभन्नता) का दुवै रोचक आयामहरू सतहमा देखा परेका छन्। 

३.१ न्यामयक तर्रन्तरता (Judicial Consistency) 

अधिवक्ता पवष्णुप्रसाद धिधमरेको रै्सला/नशजरपिातका अधिकांश रै्सलाहरूमा सवाेच्च 
अदालतले र्ौजदारी धयायको स्थापपत शसद्धाधत "उद्धचत कानुनी प्रपिया" (Due Process 
of Law) र स्वच्छ सुनुवाइ (Fair Trial) प्रनतको आफ्नो प्रनतबद्धतालाइष ननरधतरता ददएको 
देखखधछ। अनुसधिानकारी ननकाय आर्ौँ ले कसुर शसजषना गने वा प्रलोभन देखाएर प्रमाण उत्पादन 
गने (Entrapment) कायषलाइष अदालतले पूणषतः ननरुत्साहहत गरेको छ। पधछल्ला 
रै्सलाहरूमा आयोगको ननयम ३० को असंवैिाननकतालाइष अक्षरसः स्वीकार गदै अवैि रूपमा 
सङ्कशलत ट्याप रकमको प्रामाश्चणक ग्राह्यतालाइष शूधय िोनर्त गररएको छ। अदालतले अशभयोजन 
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पक्षलाइष केवल रङे्गहात मुचुल्काको भरमा मार नभइष कसुर शसद्धद्धका लानग 'स्वतधर, वस्तुननष्ठ र 
पररपोर्क प्रमाण' (Independent and Corroborative Evidence) पेस गनुषपने 
क्ा सतष तेस्याषएर अनुसधिानमा प्रपियागत शुद्धता र धयाधयक स्थाधयत्वको सुननश्चितता गरेको 
छ। 

३.२ न्यामयक विरोिाभाि िा दृतष्टकोर्गत विवििता (Judicial Divergence) 

अधिवक्ता पवष्णुप्रसाद धिधमरे रै्सलाको व्यावहाररक कायाषधवयनको रोहमा अदालतका 
ननणषयहरूमा केही व्यावहाररक शभन्नता वा पवरोिाभासपूणष दृनिकोणहरू समेत प्रवल रूपमा देखा 
परेका छन्। यो पवरोिाभास शसद्धाधतमा नभइष प्रमाणको मूल्याङ्कन र नशजरको 'भूतप्रभावी वा 
भपवष्यप्रभावी' (Prospective Effect) व्याख्याको दायरामा देखखएको हो। 

प्रथि दृतष्टकोर् (परू्न िफाइको िागन): कनतपय मुद्दाहरूमा (जस्तै: ठाकुरबहादुर खरी वा नीता 
शमाषको मुद्दा) मुख्य रङे्गहात बरामदी नै अवैि भइसकेपधछ अधय पररस्स्थनतजधय वा सहायक 
प्रमाणहरू (जस्तै: प्रापवधिक संकलन, सह-प्रनतवादीको पोल) को प्रामाश्चणक जग स्वतः कमजोर 
हुने ठहर गदै अशभयुक्तलाइष पूणष सर्ाइ ददइएको देखखधछ। 

हर्द्तीय दृतष्टकोर् (िितष्टगत प्रिार्को ग्राह्यता): यसको ठीक पवपरीत, माशजद खाुँ  वा बाल 
मुकुधद शे्रष्ठको मुद्दामा भने अदालतले ननयम ३० अमाधय हुनुको अथष अशभयुक्तले स्वतः उधमुद्धक्त 
पाउनु होइन भने्न व्याख्या गरेको छ। रङे्गहात बरामदी अवैि भए तापनन यदद धमशसल संलग्न अधय 
स्वतधर ह्शजटल प्रमाण, आंशशक स्वीकारोद्धक्त र बशलयो बकपरबाट कसुर शंकारहहत रूपमा 
स्थापपत हुधछ भने दोर्शसद्धद्ध नै कायम गनुषपछष भने्न व्यावहाररक दृनिकोण प्रस्तुत गररएको छ। 

यो शभन्नता केवल सािन र प्रपिया सम्बधिी असङ्गनत नभएर प्रामाश्चणक भारको सीमा ननिाषरण 
गने धयाधयक पववेकको शभन्नता हो। यद्यपप, यस प्रकारको दृनिकोणगत पवपविताका बाबजदु पनन 
अधिवक्ता पवष्णुप्रसाद धिधमरेको रै्सलाले नेपालमा भ्रिाचार सम्बधिी धयाधयक व्यवहार र 
अनुसधिान पद्धनतमा एउटा दीिषकालीन र नशजरगत स्थाधयत्व कायम गरेको तथ्यलाइष इधकार गनष 
सबकिदैन। 

४. भ्रष्टाचारिम्बन्िी अपराििा ििाोच्च अदालतको न्यामयक दृतष्टकोर्को 
प्रभाि 

सवाेच्च अदालतको ननणषयले नेपालमा भ्रिाचार अनुसधिानको काननूी संरचना, प्रमाण संकलन, 
र दोर्शसद्धद्धको प्रपियागत मापदण्मा स्पि प्रभाव पारेको छ। 
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४.१ प्रिार् िंकलर् र िलू्ाङ्कर्िा प्रभाि: बरािद रकिको िैिता: 

• अधिवक्ता पवष्णु प्रसाद धिधमरेको मुद्दामा भएको रै्सला पश् चात सवाेच्च अदालतले 
प्रत्यक्ष रूपमा िोर्णा गरेको छ पक अनुसधिानकारी ननकायले स्वयं उपलब्ि गराएको 
रकम (बरामदी रकम) प्रमाणको रूपमा स्वीकायष हुुँ दैन। 

• सहायक र स्वतधर प्रमाणको महत्त्व: अह्यो/शभह्यो, बकपर, र प्रत्यक्ष साक्षीको 
बयान जस्ता स्वतधर प्रमाणहरू ननणाषयक माननधछ 

• केवल ट्याप वा न्स्टङ अपरेसनबाट संकशलत रकममा दोर्शसद्धद्ध आिाररत हुनु हुुँ दैन 
• ह्शजटल प्रमाणको मूल्याङ्कन 
• CD, मोबाइल वाताष, र इलेक्टर ोननक संचारको प्रमाणको स्वच्छता, उत्पत्ति, समय, र 

सधदभष स्पि हुनुपछष 
• यस्ता प्रमाण पबना स्वतधर पुनि ननणाषयक हुन सक्दैन। 

४.२ अर्ुिन्िार् तर्काय र िंिैिातर्क अमिकारको िन्तलुर् 

• अदालतले स्वच्छ सुनुवाइको अधिकार र उद्धचत प्रपिया (due process) को 
संरक्षणमा जो् ददएको छ। 

• न्स्टङ अपरेसन, ट्यापपङ वा अनावश्यक दबाबमार्ष त गररएको अनुसधिान 
असंवैिाननक ठहर हुने प्राविान स्पि भएको छ। 

• भ्रिाचार अनुसधिानको संवैिाननक दायरा सीधमत गनष अदालतले नशजर प्रस्तुत गरेको 
छ, जसले कानूनको शासन र नैनतक प्रशासननक अभ्यास सुननश्चित गदषछ। 

४.३ न्यामयक प्रभािको व्यािहाररक पररर्ाि 

• अनुसधिान ननकायहरूले अब ननयम ३० वा त्यससुँग मेल खाने कायषपवधि प्रयोग गनष 
सक्दैनन्। 

• बरामद रकम मार आिारमा दोर्शसद्धद्ध गने अभ्यास समाप्ठ्त भएको छ। 
• स्वतधर, पवश्वसनीय र शंकामुक्त प्रमाण प्रस्तुत गनुषपने बाध्यता थपपएको छ। 
• अनुसधिान प्रपिया र अशभयोजन दुवैमा संपविान र कानूनको अक्षरशः पालना अननवायष 

भएको छ। 

५. तर्ष्कषन 

सवाेच्च अदालतको संवैिाननक इजलासबाट प्रनतपाददत पवष्णुप्रसाद धिधमरेको नशजर र 
त्यसपिात्का पवशभन्न रै्सलाहरूमा व्यक्त धयाधयक दृनिकोणले नेपालको भ्रिाचार अनुसधिानको 
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के्षरमा कानुनी स्पिता, प्रपियागत शुद्धता (Procedural Purity) र धयाधयक पवश्वसनीयता 
सुननश्चित गनष दूरगामी योगदान पुर्‍याएको देखखधछ। अस्ख्तयार दुरुपयोग अनुसधिान आयोग 
ननयमावली, २०५९ को ननयम ३० लाइष असंवैिाननक िोनर्त गररएपधछको धयाधयक अभ्यासले 
राज्यका अनुसधिानकारी ननकायहरूलाइष स्वेच्छाचारी र कृद्धरम प्रमाण शसजषना गने 
(Entrapment) पररपाटीबाट पवमुख गराइष वस्तुननष्ठ र वैिाननक अनुसधिानतर्ष  अशभपे्रररत 
गरेको छ। धिधमरे रै्सलाले शसजषना गरेको स्थायी नशजरगत प्रभावका कारण अनुसधिानकारी 
ननकाय, पवशेर् अदालत र स्वयं सवाेच्च अदालतले प्रमाणको सङ्कलन र मूल्याङ्कन गदाष अवलम्बन 
गनुषपने कानुनी मापदण्हरू अब स्पि र सुदृढ भएका छन्। 

यस प्रवृत्त्यात्मक अध्ययनको समग्र ननष्कर्ष के हो भने, नेपालको धयाधयक प्रणालीले भ्रिाचार 
ननयधरणको संवेदनशीलतालाइष आत्मसात् गदै गदाष नागररकको स्वच्छ सुनुवाइको हक (Right 
to Fair Trial) र उद्धचत कानुनी प्रपिया (Due Process of Law) को संवैिाननक 
ग्यारेधटीलाइष सुँगसुँगै रक्षा गने सधतुशलत दृनिकोण अपनाएको छ। रङे्गहात बरामदी अवैि हुुँ दैमा 
अशभयुक्तले स्वतः उधमुद्धक्त पाउने ननरपेक्ष अवस्था नरही, अशभयोजन पक्षले अधय स्वतधर, सम्बद्ध 
र ह्शजटल प्रमाणहरूको माध्यमबाट कसुर शंकारहहत तवरले पुनि गनुषपने आिुननक र्ौजदारी 
धयायशास्रको मानक स्थापपत भएको छ। अधततः यस प्रकारको नशजरगत ननरधतरता र प्रमाणको 
कठोर कानुनी कसीले नेपालको र्ौजदारी धयाय सम्पादनको गुणस्तर, अदालतप्रनतको 
सावषजननक पवश्वास र कानुनी शासनको जगलाइष अझ बढी बशलयो र पवश्वसनीय तुल्याएको छ। 



रे्पालिा परु्रािेदकीय हदम्यादिम्बन्िी विकसित 
विमिशास्त्र 

 

      तर्शा हररजर् 
 

१. पृष्टभमूि 

न्याय प्रशासनको के्षरमा धयाधयक प्रपियालाइष प्रभािकारी र सुननश्चित गनण कायणविधध कानूनको 
भूधमका अपररहायण रहन्छ। कायणविधध कानूनले सारिान कानूनद्वारा प्रदत्त अधधकारहरूको प्रचलन 
गराउने मागण, पवधि तथा प्रपिया ननधाणरण गदणछ1। न्याधयक उपचार खोज्ने याचकहरूका लानग 
तोवकने समय सीमा (Time Limits) ले धयाधयक अननश्चितता र अस्वाभापवक पवलम्बलाइष  
रोक्ने कायष गदषछ। म्यादको सम्बधिमा सिाोच्च अदालतले प्रचशलत कानूनको व्यख्या गदै धयाधयक 
शसद्धाधत समेत स्थापपत गदै आएको छ। यस लेखमा पुनरावेदकीय म्यादको सम्बधिमा सवाेच्च 
अदालतबाट पवकशसत पबधिशास्रीय दृनिकोण प्रस्तुत गररएको छ। 

समय सीमा सम्बन्धी अिधारणालाइण नेपाली कानूनी प्रणालीमा मुख्य रूपमा दुइण दृनिकोणबाट हेनो 
गररन्छ: "हदम्याद" (Statute of Limitation) र "म्याद" (Limitation Period)। 
हदम्यादले मूलतः नाललस िा जाहेरी दरखास्त वा निरादपत्र दताण गनो प्रारम्भभक समय सीमालाइण 
बुझाउँछ, जसको अभािमा कुनै पनन उजुरी वा जाहेरी वा नालेस िा दाबी अदालत र सम्बन्धित 
ननकायमा प्रिेश गनण धमल्दैन। हदम्याद सम्बन्धी प्रश्न कानूनी र प्राविधधक हुने भएकाले यसलाइण 
न्याधयक प्रवियाको जुनसुकै तह वा चरणमा पनन उठाउन सवकन्छ2। यदद दाबी हदम्याद लभत्र 
परेको देखखिँदैन भने अदालतले मुद्दाको तथ्य (Merits) लभत्र प्रिेश गरी प्रमाण परीक्षण गरररहन ु
पदैन3। 

"म्याद" भन्नाले मुद्दाका पक्षहरू अदालतमा हालजर हुने, प्रनतउत्तरपत्र दताण गनो, िा तल्लो 
अदालतको िैसला िा आदेश चचत्त नबुझी माचिल्लो तहको अदालतमा पुनरािेदन िा ननिेदन 
दायर गनो ननश्चित अिधधलाइण बुझाउँछ।  अकाे शजदमा मुद्दाका पक्षलाइष अदालत समक्ष उपस्स्थत 
हुन आउनु भने्न जयहोराको ननश्चित समयावधि सहहतको सूचना नै म्याद हो। हदम्यादको तुलनामा 

 
1 वासुदेव धयौपाने, "देवानी कायषपवधि संहहताका मुख्य पवशेर्ता, हकदैया र हदम्याद," देवानी तथा र्ौजदारी संहहता 
सम्बधिी स्रोत पुब्स्तका, (लशलतपुर: रानिर य धयाधयक प्रनतष्ठान, नेपाल, २०७५)। 
2 तारादेवी ढकाल पवरुद्ध बहादुर कृष्ण ताम्राकार समेत, ररट नं. ०८०-WF-००६२, पवर्य: उत्पे्रर्णसमेत, सवाेच्च 
अदालत, बृहत् पूणष इजलास (आदेश धमनत २०८२।३।८) 
3 मुलुकी देवानी कायषपवधि (संहहता) एेन, २०७४, दर्ा १३३। 
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म्याद बढी लचचलो प्रकृनतको हुन्छ। काबु बाहहरको पररम्थिनत उत्पन्न भएमा म्याद िाम्ने िा िमाउने 
सुविधा विधाधयकी कानून र न्याधयक व्याख्या दुिैले प्रदान गरेका छन्4।  

२. म्यादको प्रकृति: सारवान र काययववधिगि दृतिकोण 

अदालतमा मुद्दा परेको जयहोरा खुलाइष सो मुद्दाका सम्बधिमा आफ्नो भनाइष राख्नको लानग ननश्चित 
अवधिशभर सबुत प्रमाण सहहत अदालतमा उपस्स्थत हुनु भनी मुद्दा परेको व्यद्धक्त वा संस्थालाइष 
सूचना ददने गररधछ। ‘म्याद’ मुद्दाको अकाे पक्षलाइष सुनुवाइको मौका ददनु पने शसद्धाधतमा आिाररत 
हुधछ। कुनै व्यद्धक्तको हकाधिकारमा असर र प्रभाव पनेगरी ननणषय गररधछ भने त्यस्तो अधिकारीले 
स्वच्छ पकशसमले कारवाही गरी ननणषयमा पुगेको देखखनु पदषछ भने्न माधयता प्राकृनतक धयायको 
शसद्धाधत हो।  

प्राकृनतक धयायको शसद्धाधत ननष्पक्षता र स्वच्छता कायम गने प्रयोजनका लानग जसका पवरूद्ध 
अशभयोग वा दाबी पेस गरी ननणषय गररधछ, उसलाइष आफ्नो सर्ाइष पेश, भनाइ राख्ने र प्रमाण 
पेस गने मौका प्रदान गररनुपदषछ भने्न कुरासुँग सम्बन्धित छ। यसले ननणषय प्रपियालाइष स्वच्छ 
(Fair) धयाधयक (Just) र ननष्पक्ष (Impartial) बनाउन मद्दत गदषछ।5 यसरी सुनुवाइको 
मौका (म्याद वा सचूना) नददइष भएको कायष कारबाही प्राकृनतक धयायको शसद्धाधतको प्रनतकूल 
हुधछ।  

त्यसैगरी कुनै अदालतले शुरु कारबाही गरी रै्सला वा अन्धतम आदेश गरेको मुद्दामा द्धचि नबझु्ने 
पक्षलाइष सो रै्सला वा आदेश उपर पुनरावेदन गने अधिकार हुधछ । शुरु अदालत वा पुनरावेदन 
सुने्न अदालतले गरेको रै्सलामा द्धचि नबुझेमा द्धचि नबुझेको हदसम्म आिार र कारण खोली 
त्यस्तो रै्सला उब्ल्ट वा बदर गररपाऊुँ  भनी मुद्दाका पक्षले पुनरावेदन सुने्न अदालतमा ददएको 
शलखखत शजपकरलाइष पुनरावेदनपर भननधछ। पुनरावेदनको अधिकारलाइष स्वच्छ सुनुवाइषको अशभन्न 
अंग नै माननधछ।  

 

 

 
4 प्रनतवेदक सवाेच्च अदालत, मुद्दा तथा ररट महाशाखा र अधय अधिवक्ता महेश्वर शे्रष्ठ समेत. (२०७७). बधदाबधदी 
(Lockdown) को अवधिमा हदम्याद, म्याद, तारेखलगायतका पवर्यमा परेको अ्ब्को ननकासा पाउुँ  भने्न 
(परमादेश). ने.का.प. २०७७, अंक २, ननणषय नं. १०४२९, रै्सला धमनत २०७७।२।१५। 
5 तुलसीप्रसाद धयौपाने पवरुद्ध ऊजाष मधरालय समेत, नेकाप २०७४, अङ्क ५, ननणषय नं. ९८०६ (सवाेच्च अदालत 
संयुक्त इजलास, रै्सला धमनत २०७३।०७।०८)। 
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३. परु्रािेदकीय म्यादको गर्र्ा र तर्णितता 

पुनरािेदकीय म्यादले तल्लो अदालतको ननणणय वा रै्सलाको बैधता जाुँ च तथा परीक्षण गनो र 
माचिल्लो न्याधयक ननकायबाट उपचारको माग गनष माद्धथल्लो अदालतमा जान तोपकएको 
समयशसमालाइष बुझाउुँ छ।6 

जहहले सुकै पुनरावेदन गनष सक्ने अवस्था हुदैन। पुनरावेदन गने म्याद वा समयशसमालाइष कानूनले 
ननश्चित गरेको छ।  सामाधयता ननम्न अवस्थाहरुमा पुनरावेदन म्याद प्रारम्भ भएको माननधछ;  

- मुद्दाको पक्ष वा वाररसले अदालतमा हाशजर भइष रै्सला सुनन पाएको भए सोही 
धमनतले7,  

- पक्ष हाशजर नभएकोमा रै्सलाको सूचना तामेल भएको धमनतले8,  
- माद्धथ उल्लेखखत अवस्थामा बाहेक र्ौजदारी मुद्दाको हकमा धयायािीशले रै्सला 

प्रमाणीकरण गरेको १ बर्षसम्म रै्सलाको नक्कल शलएको धमनतले9, र देवानी मुद्दाको 
हकमा धयायािीशले रै्सला प्रमाणीकरण गरेको धमनतले ६ महहनासम्म रै्सलाको 
नक्कल शलएको धमनतले10, 

यसरी सुनुवाइषको ददन ननिाषरण गररएको ताररखमा मुद्दाको पक्ष आरै् वा ननजको वाररस उपस्स्थत 
भएको रहेछ र सोही ताररखको ददनमा नै मुद्दाको रै्सला भएको रहेछ भने मुद्दाको पक्षले रै्सला 
भएको थाहा पाएको माननने कानूनी व्यवस्था रहेको छ। तथापप रै्सला भएको ददनमा नै 
रै्सलाको पुणषपाठ तयार र रै्सला प्रमाणीकरण हुने सम्भावना नरहेकोले  पुनरावेदनको म्यादको 
प्रयोजनका लानग थाहा पाएको धमनत कायम गदाष धयायािीशले रै्सला प्रमाणीकरण गरेको 
ददनबाट गने गररधछ।  

४. परु्रािेदीक म्याद र िवुििा 

देवानी मुद्दाको हकमा मुलुकी देवानी कायषपवधि संहहता, २०७४ को दर्ा २०५ ले पुनरावेदन गनष 
म्याद ३० ददन ददएको छ भने र्ौजदारी मुद्दाको हकमा मुलुकी र्ौजदारी कायषपवधि संहहता, २०७४ 

 
6 देवानी मुद्दामा मुलुकी देवानी कायषपवधि संहहता, २०७४ को दर्ा २०५ र र्ौजदारी मुद्दामा मुलुकी र्ौजदारी 
कायषपवधि संहहता, २०७४ को दर्ा १३४। 
7 मुलुकी र्ौजदारी कायषपवधि संहहता, २०७४ को दर्ा १३४ (३) र मुलुकी देवानी कायषपवधि संहहता, २०७४ को 
दर्ा २०५(३) 
8 मुलुकी देवानी कायषपवधि संहहता, २०७४ को दर्ा २०० (३), २०५ (२), 
9 मुलुकी र्ौजदारी कायषपवधि संहहता, २०७४ को दर्ा १३४ (४)। 
10 मुलुकी देवानी कायषपवधि संहहता, २०७४ को दर्ा २०५ (४) 
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को दर्ा १३४ (१) ले थाहा पाएको धमनतले नेपाल सरकार बादी हुने र्ौजदारी मुद्दाको हकमा ७० 
ददन र अधय मुद्दामा तीस ददनशभर पुनरावेदन गनष सक्ने कानूनी व्यवस्था रहेको छ। त्यसैगरी पवशेर् 
अदालत एेन, २०५९  को दर्ा १७ ले पवशेर् अदालतको रै्सलाउपर द्धचि नबुझेमा रै्सला 
भएको धमनतले ३५ ददन पुनरावेदन गनष सक्ने म्याद रहेको छ।  यस्तै नै अधय पवशेर् एेनहरुमा 
पुनरावेदन गने म्याद सामाधयतया ३० देखख ३५ ददन ददइएको छ। 

काबु बाहहरको पररस्स्थती परी म्याद गुज्रन गएमा काबु बाहहरको पररस्स्थती पनाषको कारण खुलाइष 
म्याद थाम्ने थमाउने सपुविा रहेको छ। ननवेदनको आिार र कारणसहहतको व्यहोरा मनाशसब 
देखखएमा प्रशासपकय अधिकारीले नै सो गुजे्रको म्याद थाम्ने थमाइष पुनरावेदन पर दताष गने गदषछन्।  

सामाधय अवस्थामा र्ौजदारी मुद्दाको हकमा बढीमा तीस ददनसम्मको म्याद11 थाधमददन, देवानी 
मुद्दाको हकमा १५ ददनसम्म12, पवशेर् अदालतको रै्सलाको हकमा १५ ददनसम्म13 म्याद थमाउन 
सपकने व्यवस्था रहेको छ। 

अधय काबु बाहहरको पवशेर् पररस्स्थनतका कारण म्याद वा तारीख गुजे्रकोमा देहायको अवधि शभर 
म्याद वा तारीख थाम्न पाइधछः14 

- म्याद वा तारीखमा हाशजर हुनु पने व्यद्धक्तको कोही मरी आर्ौँ  पकररया वा पकररया 
सरहको शोकवरण गरी बस्नु परेको कारणले म्याद वा तारीख गुजे्रको भए त्यसरी मृत्यु 
भएको धमनतले बाटोको म्याद बाहेक २१ ददन, 

- सुत्केरी भएको कारण म्याद वा तारीख गुजे्रको भए सुत्केरी भएको धमनतले बाटोको 
म्याद बाहेक ४५ ददन, 

- बाढी, पहहरो, हहमपात, बाटो बधद भइष वा कफ्र्यूको िोर्णा वा अधय कुनै कारणले 
सावषजननक यातायातको सािन बधद भइष म्याद वा तारीख गुजे्रको भए बाटो खुलेको वा 
यातायातको सािन खुलेको धमनतले बाटोको म्याद बाहेक ७ ददन, 

- कसैको अपहरणमा परेको वा शरीर बधिक बनाएको कारण म्याद वा तारीख गुजे्रको 
भए अपहरण वा शरीर बधिकबाट मुक्त भएको धमनतले बाटोको म्याद बाहेक १० ददन, 

 
11 मुलुकी र्ौजदारी कायषपवधि संहहता, २०७४ को दर्ा १३४ (१) को प्रनतबधिात्मक वाक्यांश। 
12 मुलुकी देवानी कायषपवधि संहहता, २०७४ को दर्ा २२३। 
13 पवशेर् अदालत एेन, २०५९  दर्ा ११ । 
14 मुलुकी देवानी कायषपवधि संहहता, २०७४ को दर्ा २२५। 
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- भूकम्प, ज्वालामुखी आदद जस्ता पवपद् परेको कारण म्याद वा तारीख गुजे्रको भए 
त्यस्तो पवपद् भएका धमनतले बाटोको म्याद बाहेक १० ददन। 

- कुनै दुिषटनाको कारण अचेत भइष वा अचानक कुनै गम्भीर रोगको कारण हहि््ुल गनष 
नसक्ने भइष अस्पतालमा भनाष भइष उपचार गनुष परेको अवस्थामा त्यस्तो कारण परेको 
धमनतले वाटोको म्याद बाहेक १५ ददन। 

त्यसरी गुजे्रको म्याद ताररख थमाउन ननवेदन दददा त्यस्तो कारण र  पररस्स्थनत परेको व्यहोरा पुनि 
गनष आवश्यक पने प्रमाण संलग्न गनुष पने हुधछ। अदालतले सो ननवेदन व्यहोरा मनाशसव देखेमा 
सो गुजे्रको म्याद थामी थमाइष पुनरावेदन पर दताष गनष सक्नेछ। 

५. ििाोच्च अदालतबाट विकसित विमिशास्त्र 

५.१ विशेष पररस्स्थतीिा अदालतको बन्द रहेको अिमिलाइन “शनू्य अिमि” िातर्रे् र 
अदालत परु्न रुपिा खुलेको मिततले ६० ददर्िम्ि म्याद थाम्र् पाउरे् 

कुनै प्राकृनतक रुपमा महामारी वा अधय कारणले पवशेर् पररस्स्थनतको अवस्थामा अदालतबाट 
प्रदान हुने ननयधमत सेवा-प्रवाह बधद गररएको धमनत २०७६ साल चैर ९ गतेदेखख बधदाबधदी 
(Lockdown) खुलेको धमनतसम्मको अवधिलाइष धयाधयक काम कारबाहीको प्रयोजनका लानग 
“शूधय अवधि” (Zero Period) माने्न  र यो “शूधय अवधि” लाइष हदम्याद, म्याद, ताररख वा 
यस्तै अदालतमा वा कुनै धयाधयक वा अिष धयाधयक ननकायमा प्रस्तुत गनुषपने नर्रादपर, 
प्रनतउिरपर, अशभयोगपर, पुनरावेदनपर, कुनै खास म्याद वा अवधिमा ददनु पने भनी पकटान 
गररएका ननवेदन, शलखखत जवार् रै्सला कायाषधवयनका लानग ददने ननवेदन आदद सबै प्रकारका 
कानूनी काम कारबाही प्रयोजनका लानग गणना नगने15 भनी सो शुधय अविी मानेर त्यसपिात 
३० ददनशभर पुनरावेदन गनष सक्ने गरी सवाेच्च अदालतले शसद्धाधत प्रनतपादन गरेको छ। भने 
पधछल्लो समय सवाेच्च अदालतले पूवषसूचनामा उल्लेखखत ३० ददने अवधिलाइष अपयाषप्ठ्त ठहर गदै, 
उक्त नजीरको आिारमा तय गररएको समय सीमालाइष ६० ददन16मा पवस्तार गरेको छ।  

 
15 प्रनतवेदक सवाेच्च अदालत, मुद्दा तथा ररट महाशाखा र अधय अधिवक्ता महेश्वर शे्रष्ठ समेत. (२०७७). बधदाबधदी 
(Lockdown) को अवधिमा हदम्याद, म्याद, तारेखलगायतका पवर्यमा परेको अ्ब्को ननकासा पाउुँ  भने्न 
(परमादेश). ने.का.प. २०७७, अंक २, ननणषय नं. १०४२९, रै्सला धमनत २०७७।२।१५।  
16 प्रनतवेदक शाखा अधिकृत वालाजी प्रसाद पाण्े (सवाेच्च अदालत), ररट नं. ०८२-RE-०१०१, पवर्य: आगजनी, 
तो्र्ो्, ढुङ्गामुढा र लुटपाट पिातको अवधिमा हदम्याद, म्याद, ताररख लगायतका पबर्यमा परेको अ््ब्को 
ननकासा पाउुँ , सवाेच्च अदालत, बृहत् पूणष इजलास (आदेश धमनत २०८२।०९।१३) 
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५.२ शरुु म्याद गुजारेको प्रततिादीले परु्रािेदर् गर्न ितरे्  

र्ौजदारी मुद्दामा सुरु अदालतको म्याद गुजारी र्रार रहेका प्रनतवादीले पनन पुनरावेदन गनष पाउुँ छ 
भनेर बज्रसी लामा पवरुद्ध नेपाल सरकार17 भएको बौं पकङ कसुर मुद्दामा व्यद्धक्तले पुनरावेदन गनष 
सक्ने भनी सवाेच्च अदालतले व्याख्या गरेको छ ।  

ननवेदकले आरू् पवरूद्ध उच्च अदालत पाटनमा दायर भएको बौंपकङ कसुर मुद्दाको सुरू म्याद हातैले 
बुझेकोमा म्यादशभर अदालतमा उपस्स्थत नभइष धयाधयक प्रपियामा सहभागी नभएको र सो 
अदालतबाट पवशभन्न धमनतमा यी ननवेदकलाइष कैद र जररवानाको सजाय हुने तथा क्षनतपूर्ति शुल्क 
बुझाउनुपने गरी एकतर्ी रै्सला भयो। उक्त रै्सला कायाषधवयनको िममा ननवेदक बज्र ससि 
लामा पिाउ परेपधछ ननजलाइष मलुुकी र्ौजदारी कायषपवधि संहहता, २०७४ को दर्ा १३२(१) 
बमोशजम ददइएको रै्सलाको जानकारीका आिारमा उच्च अदालतको रै्सलाउपर 
कारागारमार्ष त सवाेच्च अदालतमा पुनरावेदन दताष गनष जाुँ दा सहरशजस्टर ारले सुरूमा म्याद गजुारी 
धयाधयक प्रपियामा सहभागी नभएका र्रार प्रनतवादीले पुनरावेदन गनषसक्ने व्यवस्था नभएको 
भने्नसमेत आिारमा ननवेदकको पुनरावेदन दताष नगरी दरपपठ गरेको देखखधछ। सो दरपीठउपर 
ननवेदनमा उनको पुनरावेदकीय अधिकार पुनरावेदन गनष पाउने/नपाउने पवर्यमा यो मुद्दामा 
व्याख्या भएको छ। 

उक्त ननवेदनमा व्याख्या गदै पुणष इजलासको बहुमतबाट शुरु म्याद गुजारेको प्रनतवादीले एक 
तहसम्म पुनरावेदन गनष पाउने व्याख्या गरेको छ। कुनै प्रनतवादीले सुरु म्यादै गुजारेर बसेको 
अवस्थामा पनन एक तहसम्म पुनरावेदन गनष पाउने उसको राइट (अधिकार) रहेको छ।  जसमा 
“शंकारहहत प्रमाणबाट प्रनतवादीको कसुर प्रमाश्चणत गने शजम्मेवारी वादी पक्ष, (नेपाल सरकार) 
मा हुने र्ौजदारी कसुरको हकमा प्रनतवादी र्रार रहेमा वा आर्ौँ ले म्याद सूचना बुझेरसमेत 
आफ्नो पक्ष राख् न अदालतमा उपस्स्थत नभएको अवस्थामा एकपक्षीय सुनुवाइको आिारमा 
रै्सला हुुँदा कनतपय ननणाषयक प्रमाण लुकेर बसेको वा गम्भीर कानूनी रुहटको पवद्यमानताका 
पबच रै्सला भएकोसमेत हुन सक्ने । यस्तो अवस्थामा ननदाेर् व्यद्धक्त दोर्ी प्रमाश्चणत भएर बसेको 
स्स्थनतलाइष सुिाने अवसर प्रनतवादीको पुनरावेदनबाट प्राप्ठ् त हुने।” भनी व्याख्या गरेको छ।  

त्यसैगरी प्राकृनतक धयायको शसद्धाधत एउटा महत्त्वपूणष पक्ष ननष्पक्ष सुनुवाइ हो । सामाधयतया 
कानूनले प्रस्ट प्रनतबधि लगाएको बाहेक, र्ौजदारी कानूनमा आरू् पवरूद्धको रै्सलामा कम्तीमा 

 
17 बज्रससि लामा पवरुद्ध नेपाल सरकार, नेकाप २०८२, अङ्क २, भाग ६७, ननणषय नं. ११३८८ (सवाेच्च अदालत, पूणष 
इजलास, आदेश धमनत २०८०।०२।१८) 
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एक तह पुनरावेदनलाइष ननष्पक्ष सुनुवाइको प्राकृनतक धयायको शसद्धाधतकै अशभन्न अङ्गको रूपमा 
माध नपुने भधदै धयायका प्रनतको याचनालाइष कानूनले ननरे्ि गरेको अवस्थामा बाहेक अदालतले 
इधकार गनष नधमल्ने भनी ननष्कर्ष ननकालेको छ।  

त्यसले गदाषखेरर प्राकृनतक धयायको शसद्धाधत तथा स्वच्छ सुनुवाइषको शसद्धाधत अधतगषत उसले एक 
तहसम्म पुनरावेदन गनष पाउुँ छ, रै्सला प्रमाणीकरण भएको धमनतले एक वर्षशभर नक्कल सारेर 
त्यो व्यद्धक्तले पुनरावेदन गनष सक्छ। 

५.३ फैिलाको र्तकल िारेको मिततलाइन थाहा पाएको मितत िातर्रे्18 

मुलुकी देवानी कायषपवधि संहहता, २०७४ को दर्ा २०५ को पुनरावेदन सम्बधिी व्यवस्था गरेको 
छ। एेको उपदर्ा (२) मा “पुनरावेदन लाग्ने मुद्दामा मुद्दाको पक्ष वा ननजको वाररस अदालतमा 
हाशजर भइष रै्सला सुनेकोमा सुननपाएको कागज गरेको धमनतले र पक्ष हाशजर नभइष रै्सला 
भएको सूचना जारी भएकोमा त्यस्तो सूचना तामेल भएको धमनतले तीस ददनशभर पुनरावेदन गने 
म्याद कायम हुनेछ।” भनी उल्लेख गरेको अवस्था भएतापनन कानून व्यवसायीले बहस पैरवी 
गरेको छ भने पनन रै्सलाको पूणष लेख तयार भएपधछ ननजले सोको नक् कल शलएको छ भने उक्त 
नक् कल शलएको धमनतमा मार उसलाइष रै्सलाको पूणष लेखका बारेमा जानकारी हुने भनी 
सम्माननत सवाेच्च अदालतबाट शसद्धाधत प्रनतपादन भइ सकेको अवस्था छ।  

त्यसैगरी एेको उपदर्ा (४) मा “उपदर्ा (२) मा जुनसुकै कुरा लेखखएको भए तापनन रै्सला 
सुनी पाएको कागज नगरेको वा रै्सला भएको सचूना तामेल नभएको भए मुद्दाको पक्षले मुद्दा 
रै्सला प्रमाणीकरण भएको छ महहनासम्ममा रै्सलाको नक्कल शलएको धमनतले तीस ददनशभर 
पुनरावेदन गनष सक्नेछ”। यसरी यदद छ महहनाशभर रै्सलाको नक् कल साररएको छैन भने छ 
महहनाको समय समाप्ठ्त भएपधछ स्वत: थाहा पाएको माननने कानूनी व्यवस्था रहेको देखखधछ। 

त्यसैगरी र्ौजदारी मुद्दामा मुलुकी र्ौजदारी कायषपवधि संहहता, २०७४ को दर्ा १३४(१) मा 
अदालतले गरेको रै्सला वा अन्धतम आदेश उपर द्धचि नबुझ्ने पक्षले रै्सला भएको थाहा पाएको 
धमनतले नेपाल सरकार वादी हुने र्ौजदारी मुद्दाको हकमा सतरी ददन र अधय मुद्दामा तीस ददनशभर 
पुनरावेदन गनष सक्ने व्यवस्था छ। सो उपदर्ा (३) मा अदालतबाट सनुुवाइष हुुँदाका बखत मुद्दाको 
पक्ष वा ननजको वाररस उपस्स्थत भएको वा ननजको कानून व्यवसायी उपस्स्थत भइष बहस पैरवी 
गरेको रहेछ र सोही ददन रै्सला भएको रहेछ भने मुद्दाको पक्षले त्यस्तो रै्सला भएको थाहा 

 
18 शसजन काफ्ले पवरुद्ध उच्च अदालत पाटन समेत, नेकाप २०७९, अङ्क ७, भाग ६४, ननणषय नं. १०९११ (सवाेच्च 
अदालत, संयुक्त इजलास, आदेश धमनत २०७९।०१।०८)। 
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पाएको माननने भने्न व्यवस्था गरेको छ। यसरी रै्सला प्रमाश्चणकरण भएको धमनतलाइष थाहा पाएको 
धमनत माननएको देखखधछ।  

पुनरािेदन म्यादको गणनामा "ननणणय वा रै्सला सुनाएको धमनत" वा "िैसला प्रमाणीकरण 
भएको धमनत" तथा रै्सला नक्कल सारी थाहा पाएको धमनत पबचको व्यािहाररक समस्या भइष 
एक गभभीर कानूनी विषय बनेको द्धथयो।  

सोही सम्बधिमा शसजन काफ्ले पव उच्च अदालत पाटन, लशलतपुरसमेत ने. का. प. २०७९ अंक 
७ ननणषय नं. १०९११ भएको बधदीप्रत्यक्षीकरण ररटमा सम्माननत सवाेच्च अदालतले थाहा पाएको 
कुरालाइष व्याख्या गदै “कानून व्यवसायीले बहस पैरवी गरेको छ भने पनन रै्सलाको पूणष लेख 
तयार भएपधछ ननजले सोको नक् कल शलएको छ भने उक्त नक् कल शलएको धमनतमा मार उसलाइष 
रै्सलाको पूणष लेखका बारेमा जानकारी हुने हुुँदा ननजले मुलुकी र्ौजदारी कायषपवधि संहहता, 
२०७४ को दर्ा १३४(१) बमोशजम पुनरावेदन गने प्रयोजनको लानग पवधिवत् रूपले थाहा 
जानकारी पाएको मानननु पने।  मदु्दाको सुनुवाइको ददन पक्ष वा ननजको प्रनतननधिको उपस्स्थनत 
रहेको र कानून व्यवसायीले बहस गरेको भध ने आिारमा मार रै्सलाको जानकारी प्राप्ठ्त भएको 
माननने कायषलाइष धयाधयक र युद्धक्तसङ्गत माध न नसपकने”। त्यसैगरी “कानूनमा रै्सला भएको 
धमनतले एक वर्षपधछ स्वतः थाहा पाएको माननने भध ने बेहोराले पक्षको पुनरावेदन गने म्याद ननणषय 
सुनाएको वा रै्सलाको प्रमाणीकरण भएको धमनतदेखख नभइष रै्सलाको पूणषलेख तयार भइष 
प्रमाणीकरण भएको ददनबाट एक वर्ष व्यतीत भएपधछ प्रारम्भ हुने”। भनी स्पि रुपमा व्याख्या 
गरेको छ। 

यसरी उल्लेखखत कानूनी व्यवस्था र सम्माननत सवाेच्च अदालतको रै्सलालाइष आिार मानेर हेदाष 
िैसला प्रमाणीकरण नभएसम्म पक्षले िैसलामा ललइएका कानूनी आधार, प्रमाणको विशे्लषण 
र ठहरको विथतृत वििरण प्राप्त गनण सक्दैनन्। तसिण, िैसला प्रमाणीकरण भएको धमनतलाइण नै 
पक्षले िैसलाको िाथतविक जानकारी पाएको धमनत मानु्न पनो हुन्छ र सोही धमनतबाट पुनरािेदनको 
म्याद प्रारभभ हुन्छ। यो लसद्धान्तले कायणविधधगत प्राविधधकताको आधारमा नागररकको थिच्छ 
सुनुिाइ पाउने र माचिल्लो अदालतमा पुनरािेदन गनण पाउने अधधकारलाइण कुण्ठठत हुनबाट 
जोगाएको छ। 

स्मरण रहोस्, देवानी मुद्दाको हकमा रै्सला प्रमाणीकरण भएको ६ महहना र र्ौजदारी मुद्दाको 
हकमा रै्सला प्रमाणीकरण भएको १ बर्ष व्यनतत भएपधछ स्वत: थाहा पाएको माननधछ। सो 
अगावै जुन धमनतमा नक्कल सारेको हुधछ वा जुन धमनतमा पुनरावेदनको म्याद प्राप्ठ्त गरेको हुधछ, 
सोही धमनत नै पुनरावेदनको म्याद शुरु भएको माननधछ। 
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५.४ दोहोयानइ पाउँ तर्िेदर्को म्याद  

धयाय प्रशासन एेन, २०७३ को दर्ा १२ मा दोहोर्‍याइष पाउुँ  ननवेदन ददन सक्ने कानुनी व्यवस्था 
रहेको छ, जसमा ४५ ददनको म्याद तोपकएको छ। अब यो ४५ ददन म्याद कहहले देखख लागु हुधछ 
अथवा कहहलेसम्म माधय हुधछ भने्न सम्बधिमा हाउशजङ प्राइभेट शलधमटे्को अधिकारप्राप्ठ्त सुदीप 
ससिह पवरुद्ध मानवीय बचत तथा ऋण सहकारी संस्था भएको19 शललाम शलखत बदर मुद्दामा 
व्याख्या गररएको छ। यसमा के भननएको छ भने देवानीको हकमा, यदद देवानी मुद्दा रहेको छ भने 
रै्सला प्रमाणीकरण भएको ६ महहनालाइष रै्सलाको जानकारी भएको माननधछ र रै्सला 
प्रमाणीकरण भएको धमनतले ६ महहनाशभर नक्कल सारेर, त्यो नक्कल सारेको ४५ ददनशभर 
दोहोर्‍याइष पाउुँ  भने्न ननवेदन दताष गनुषपने हुधछ भनेर यसरी व्याख्या गरेको छ। 

र्ौजदारी मुद्दाको सम्बधिमा रै्सला प्रमाणीकरण भएको धमनतले एक वर्षशभर नक्कल सारेर, 
थाहा पाएको धमनतले ४५ ददनशभर दोहोर्‍याइष पाउुँ  भने्न ननवेदन दताष गररसक्नुपने हुधछ। 
भननसकेपधछ, देवानी मुद्दाको हकमा रै्सला प्रमाणीकरण भएको धमनतले ६ महहनासम्म नक्कल 
सारेको धमनतले ४५ ददन मारै हुधछ भने र्ौजदारीको हकमा रै्सला प्रमाणीकरण भएको धमनतले 
एक वर्षशभर उसले नक्कल सारेर त्यसको ४५ ददनशभर दोहोर्‍याइष पाउुँ  भने्न ननवेदन दताष गनष 
सक्छ। 

५.५ परु्रािलोकर् िम्बन्िी म्याद 

मुलुकी देवानी कायषपवधि संहहता, २०७४ को दर्ा २२० (२) मा सवाेच्च अदालतले प्रचशलत 
कानूनको अिीनमा रही देहायको अवस्थामा आफ्नो रै्सला वा अन्धतम आदेशको पुनरावलोकन 
गनष सक्ने भनी दुइष वटा अवस्थाहरु (क) मुद्दामा भएको इधसार्मा तान्त्वक असर पने पकशसमको 
कुनै प्रमाण वा तथ्य मुद्दाको पकनारा भएपधछ मार सम्बन्धित पक्षलाइष थाहा भएमा वा अधय कुनै 
पकशसमले पिा लागेमा, वा (ख) सवाेच्च अदालतबाट स्थापपत नशजर वा कानूनी शसद्धाधतको 
प्रनतकूल रै्सला वा अन्धतम आदेश भएको देखखएमा। पुनरावलोकन गनष सक्ने कानूनी व्यवस्था 
रहेको छ। सो उपदर्ा (३) मा पुनरावलोकनको लानग ननवेदन ददिदा सवाेच्च अदालतका 
धयायािीशले रै्सला वा अन्धतम आदेशमा हस्ताक्षर गरी प्रमाश्चणत गरेको धमनतले साठी ददनशभर 
ददनु पने भनी म्याद पकटान गरेको छ।  

त्यसैगरी धयाय प्रशासन एेन, २०७३ को दर्ा ११(१) र (२) मा सवाेच्च अदालतले सोही व्यहोराको 
अवस्थामा आफ्नो रै्सला वा अन्धतम आदेश पुनरावलोकन गनष सक्ने भनी कानूनी व्यवस्था 

 
19 सुददप ससिह (नेदु हाउशजङ्ग प्रा.शल.) पवरुद्ध मानवीय बचत तथा ऋण सहकारी संस्था शलधमटे् समेत, ररट नं. ०८०-
RE-०३४९, मुद्दा: शललाम शलखत दताष बदर, सवाेच्च अदालत, पूणष इजलास (आदेश धमनत २०८२।३।१९) 
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रहेको छ। उपदर्ा (४) मा पुनरावलोकनको लानग ननवेदन ददिदा सवाेच्च अदालतका धयायािीशले 
रै्सला वा अन्धतम आदेशमा हस्ताक्षर गरी प्रमाश्चणत गरेको धमनतले साठी ददन शभर ददनु पने भने्न 
व्यवस्था रहेको छ।  

यसरी सवाेच्च अदालतबाट कुनै मुद्दा अन्धतम भइसकेपधछ पनन यदद त्यो मुद्दामा, त्यो मुद्दाको 
रै्सला गदाषखेरर नशजरको पवपरीत रै्सला भएको छ अथवा कुनै प्रमाण पधछ गएर रे्ला पर्‍यो 
भने त्यस्तो मुद्दामा एक पटक रे्रर पुनरावलोकन गनष सपकधछ। त्यस्तो पुनरावलोकनको ननवेदन 
कहहलेसम्म ददइसक्नुपने हुधछ? उपरोक्त साठी ददन कहहलेदेखख प्रारम्भ हुधछ भने्न सधदभषमा सवाेच्च 
अदालतको रै्सला वा अन्धतम आदेशमा हस्ताक्षर गरी प्रमाश्चणत गरेको धमनतले साठी ददन शभरको 
कानूनी व्यवस्थालाइष सवाेच्च अदालतको पुणष इजलास20ले व्याख्या गरी स्पि गरेको छ।  

रै्सला प्रमाश्चणकरण भएको धमनतले एक बर्षशभर पुनरावलोकनको ननवेदन ददन सक्ने भनी 
शसद्धाधत प्रनतपादन गरेको छ। सवाेच्च अदालतको पुणष इजलासले काशलका नगरपाशलका 
द्धचतवन21को मुद्दामा पववेचना गदै धयाय प्रशासन एेन, २०७३ को दर्ा ११ बमोशजम सवाेच्च 
अदालतमा दताष हुने पुनरावलोकनको ननवेदन फैिला भएको मिततले एक िषन भन्दा पमछ दतान 
हुर् र्ितरे् भनी आदेश गरेको छ। साथै “सो अवधि निाइष रै्सला तयार भएको अपवादात्मक 
अवस्था पुिी भएमा मार त्यस्तो ननवेदन दताष हुने भएकोले रै्सलामा हस्ताक्षर भै प्रमाश्चणत भएको 
जानकारी रै्सला अपलो् भएपधछ स्वत: मुद्दा व्यवस्थापन प्रणाली (CMS)  मा प्रपवि भएको 
पक्षको मोवाइल नम्वरमा संश्चक्षप्ठ्त सधदेश (SMS) जाने प्रणालीको पवकास गरी लागू गनष र धयाय 
प्रशासन एेन, २०७३ को दर्ा ११ को उपदर्ा (४) बमोशजम पुनरावलोकनको ननवेदन दताष गदाष 
सवाेच्च अदालतबाट रै्सला भएको धमनतले एक वर्ष निाइष दताष हुन आएमा त्यस्ता ननवेदन दताष 
नगनष नगराउन” भनी सवाेच्च अदालतका मुख्य रशजस्टर ारलाइष आदेश जारी गरेको देखखधछ।  

यसको मतलब के हो भने रै्सला भएको धमनतले एक वर्षशभर नै पुनरावलोकनको ननवेदन 
ददइसक्नुपने हुधछ। यसको म्याद एक वर्ष पकटान गररसकेको छ, त्यो पनन रै्सला भएको धमनतले 
एक वर्षशभर रहेको छ। यहाुँ ननर रै्सला भएको धमनत भन्नाले रै्सलाको पूणष पाठ तयार भएर 
धयायािीशज्यूले रै्सला प्रमाणीकरण गररसकेपधछ, रै्सलामा हस्ताक्षर गररसकेपधछको 
धमनतलाइष नै रै्सला भएको धमनत माननधछ। पकनभने सवाेच्च अदालतमा त पूणष पाठ तयार हुन नै 
कहहलेकाहीँ वर्ाौं  लाग्न सक्छ—एक वर्ष, ्ेढ वर्ष, दुइष वर्ष पनन लाग्न सक्छ। यो अवस्थामा यदद 
पूणष पाठ तयार भएको छैन भने पक्षहरूले त्यसमा के रै्सला भएको हो भने्न कुरा थाहा पाउन 

 
20 काशलका नगरपाशलका द्धचतवन पवरुद्ध मनबहादुर ठकुरी समेत, ररट नं. ०७५-NF-००४१, पवर्य: उत्पे्रर्णयुक्त 
परमादेश, सवाेच्च अदालत, पूणष इजलास (रै्सला धमनत २०७९।०८।०८)। 
21 उही।  
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सक्नुहुन्न। त्यसैले गदाषखेरर रै्सला भएको धमनत भन्नाले रै्सला प्रमाणीकरण भएको धमनतदेखख 
नै त्यो म्याद सुरु हुधछ।  

यसरी नै पुनरावलोकनको लानग ननवेदन ददिदाखेरर रै्सला प्रमाणीकरण भएको एक वर्षशभर नै 
त्यस्तो पुनरावलोकनको लानग ननवेदन ददइसक्नुपने हुधछ। यदद त्यो म्यादशभर ददएन भने त्यसको 
पुनरावलोकनको ननवेदन दताष हुन सक्दैन भनेर यो मुद्दामा शसद्धाधत प्रनतपादन गरेको देखखधछ। 

६. तनष्कर्य 

नेपालमा पुनरािेदकीय म्याद र यसको गणना सम्बन्धी न्यायशाथत्रले प्राविधधक कठोरता र 
नैसर्गिँक न्याय बीचको सन्तुलनलाइण सुदृढ बनाएको छ। सिाोच्च अदालतले प्रनतपादन गरेका 
लसद्धान्तहरूले कायणविधध कानून नागररकलाइण न्यायको ढोका बन्द गनो तगारो नभइण, न्याय प्राप्त 
गनो मागणलाइण सहज बनाएको छ।  

यसरी मुद्दामा भएको सामञ्जथयपूणण व्याख्या, प्रनतिादीको पुनरािेदनको म्यादसम्बन्धी उदार 
दृनिकोण, र विपद्को समयमा देखाइएको न्याधयक सहजताले नेपालको पुनरािेदकीय न्याय 
प्रणालीलाइण िप गनतशील र नागररक-मैत्री बनाएको छ। 



विज्ञार्, आध्यात्ि र जीिर् दशनर् 
 

 
 

        डा. मिलर्कुिार थापा•  
 

पृतष्ठभमूि 

भगवान श्रीकृष्णको सुधदर बचन छ, ‘मन एव मनुष्याणां कारणं बधिमोक्षयोः। बधिाय पवर्यासकं्त 
मुक्त्यै ननर्विर्यं स्मृतम्।” अथाषत मन नै सम्पूणष मनुष्यको बधिन एवं मोक्षको प्रमुख कारण हो। 
सांसाररक पवर्य, जस्तैः वासना, भोगपवलास र इधिीय सुखमा मन आशक्त भए त्यो बधिनको 
कारण बधछ। मन वासनाबाट मकु्त भए कामना र सङ्कल्प पवकल्परहहत र शुद्ध बधछ, तब मारै मोक्ष 
वा मुद्धक्तको कारण बधछ। जीवन जीउने मागषमा दुइषवटा मारै प्रस्ट खाका छन्। यी दुइष मागषदशषन 
अङ्गाल्दा नै मनुष्य जन्धमनुको वास्तपवक सार र शसद्धद्ध हाशसल हुनसक्छ। प्रथममागष हो– ‘राजा’ 
जस्तै भएर बाुँ च्ने। यसको अथष पवलाशसता मारै होइन, आफ्नो के्षरमा शीर्ष स्थानमा पुग्नु, 
समाजमा आफ्नो प्रभावकारी उपस्स्थनत बनाउन सक्नु र अरूलाइष सहयोग गनष सक्ने सामथ्र्य 
राख्नु हो। दोस्रो बाटो हो– सािनाको यारा। अथाषत र्पकर वा सािजुस्तै जीवन बाुँ च्ने शैली। 
यसको अथष पूणष त्याग होइन, बरु आफ्नो मन र इधिीयलाइष पूणषरुपमा ननयधरण कायम गनुष हो। 
जो माननस यी दुइषमध्ये कुनै पनन मागषमा अधि बढ्ने सोच राख्दैन, उसको जीवन अस्तव्यस्त र 
अथषहीन मारै बन्न पुग्छ। 

प्राचीर् ज्ञार् र आितुर्क प्रविमिः  

हाम्रा पूवषजहरूले अवलम्बन गरेका िमषशास्र, अनुसधिान र ब्रह्माण् पविानका पक्षहरू अत्यधतै 
सबल र वैिाननक रहेका छन्। परम्परागत रूपमा हस्ताधतरण हुुँ दै आएका हाम्रा मौशलक िान र 
शास्रहरू आजको युगमा पनन उत्तिकै साधदर्भिक छन्। 

हाम्रा पूवषजहरूले गीता, श्रीमद्भागवत, रामायण, हनुमान चालीसा, वेद र पुराणहरूको गहहरो 
अध्ययन गने गदषथे। त्यनतबेला माननसहरूले शास्रलाइष नै आिार मानेर मखधदर ननमाषणदेखख सनृि 
पविानसम्मका कुराहरूलाइष व्यवहारमा उतारेका द्धथए। यसले गदाष उनीहरूमा तेज बुद्धद्ध र उच्च 
आध्यान्त्मक चेतना द्धथयो। 

 
• ्ा. थापा एक तधरपवि हुनुहुधछ। 
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आजको तुलनामा पवगतमा समाजमा पवखण्न कम हुनु  र माननसहरू ननरोगी हुनुको  मुख्य कारण 
ननयधमत जप, ध्यान र योग नै द्धथयो। अहहलेको जस्तो प्रचारप्रसार नभए तापनन त्यनतबेला पररश्रम 
र योग अननवायष द्धथयो। सवारी सािनको अभावमा गररने हहि् ्ुल र शारीररक श्रमले 
माननसहरूलाइष बशलयो बनाउुँ थ्यो। माननसको आयु लामो, ननरोगी र स्वस्थ हुनुमा खानपान र 
इषश्वरीय सािनाको भूधमका द्धथयो। 

आिुननक समयमा प्रपवधिले ठुलो र्््को मारेको भए तापनन यसले पविान र शास्रलाइष सुँगसुँगै 
लैजान सकेन। पविान अगाह् भाग्यो तर शास्र पछाह् परेको भन्न पनन धमल्दैन। प्रपवधिको 
अत्यधिक प्रयोगले माननसको जीवनमा जहटल समस्या पनन ल्याएको छ। मोबाइल, ल्यापटप र 
टेशलशभजनमा झुन्म्मने आिुननक पुस्ताले शास्र र योगलाइष पबसँदै गएकाले समाजमा नयाुँ  
चुनौतीहरू थपपएका छन्। पविानसुँगै योग र ध्यानलाइष पनन अगाह् बढाउन सके मार समाजको 
समुद्धचत पवकास हुन सक्छ। 

प्राचीन समयको आकासवाणीलाइष आिुननक पविानले वायरलेस प्रपवधिका रूपमा पवकास गरेको 
छ।आजको मोबाइल, टेशलर्ोन, रेह्यो इत्यादद सञ्चार उपकरण र प्रपवधि त्यही प्राचीन िानको 
शोि र अनुसधिानकै प्रनतर्ल हो। 

नेपालको प्राचीन इनतहासमा समय हेनषका लानग प्रयोग गररने ‘पानी ि्ी’ को आफ्नै गौरवमय 
इनतहास रहेको छ। यी सबै कुराहरू शास्रसम्मत प्रपवधिहरू द्धथए र हुन। वेद र िमषशास्रमा 
पविानका अनेकाौँ  तथ्यहरू पहहले नै उल्लेख गररएको भए तापनन अहहले आएर मार त्यसको 
आिुननक अनुसधिान सुरु भएको तथ्यलाइष गहहरोसुँग बुझ्न जरुरी छ। हजाराौं  हजार  वर्षअधि नै 
ज्योनतर् शास्रले गरेको ब्रह्माण्ीय पविान अध्यायन,खोज ग्रहहरुको सटीक गणना र अवस्था 
पिा लगाएको तथ्यलाइष मार मनन गने हो भने  हाम्रो प्राचीन पविान कनत उन्नत द्धथयो भने्न पुनि 
गदषछ। त्यस्तै रोगव्याधि लाग्दा ज्ीबटुीबाट बनाइने ‘बुटी’ र पधछ पवकशसत ‘जधतर’ को पनन 
आफ्नै वैिाननक र आध्यान्त्मक महत्त्व रहेको छ। भोजपर र नेपाली कागजमा लेखेर रातो 
कप्ाले बेरी िागोले बाुँ धिने जधतरहरू आज पनन गाउुँ िरमा प्रचशलत छन्। वेदको प्राचीनता र 
यसको एेनतहाशसक कालखण्सुँगै हाम्रा शास्रहरू नै अहहलेको आिुननक प्रपवधिका जननी हुन्। 
त्यसैले प्रकृनत, संस्कृनत र प्रपवधिसुँग जोह्एका यस्ता मौशलक िानको संरक्षण गनुष नै हाम्रो समृद्ध 
समाजका आिार हुन्। 

दृतष्टकोर्िा िकारात्िक पररितनर् 

भगवान गौतमबुद्धको पे्ररक वाणी छ, ‘मन सबैथोक हो। जसरी नतमी सोच्छौ, त्यस्तै बधछौ। 
आरू्लाइष ननयधरणमा राख्नु हजाराौँ  युद्ध शजत्नुभधदा िेरै ठूलो कुरा हो’। भगवान बुद्धको यो वाणी 
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हाम्रो सोच र दृनिकोणसुँग जोह्एको छ। हुन पनन सोच र दृनिकोणमा ल्याइने सकारात्मक 
पररवतषनले माननसमा नवीन रुपाधतरणको अध्याय आरम्भ हुधछ। िन, सम्पत्ति, पैसा वा सिा र 
शद्धक्तमा पदाशसन भएर मारै माननस खुशी हुन सक्दैन। दृनिकोण र सोच सकारात्मक भएमा मारै 
माननसको मन शाधत बन्नसक्छ। पकनभने हरेक रातले उज्यालो पबहानी शलएर आउुँ छ भनेझौँ  
दृनिकोण सकारात्मक बनाउन सकेमा माननसले हरेक समस्यासुँग ल््न सक्छ। अधि बढ्न सक्छ। 
जीवन संिर्षलाइष सधतुशलत बनाएर नवीन याराको थालनी गनष सक्छ।  

तर यी सबै कमष प्रान्प्ठ्तका लानग पवद्यमान शशक्षा प्रणाली अपयाषप्ठ्त छ। शशक्षाको साधदर्भिकतालाइष 
सही रुपमा स्थापपत गनष हाम्रो प्राचीन गुरूकूल शशक्षा प्रणाली नै सबैभधदा सशक्त पुनि हुुँ दै आएको 
छ। गुरूको आश्रममा शलनेददने शशक्षा प्रणाली गुरुकुलीय शशक्षा पद्धनत हो, जसलाइष सनातनी हहधदू 
परम्पराको सबैभधदा पुरानो र उिम शशक्षा पद्धनत माननएको छ। गुरुहरू अनत िानी, पवद्वान् र योग्य 
हुने हुुँदा गुरुलाइष देवताको अवतार माननधछ। शशवजी नै गुरुका रुपमा प्रकट भएर आफ्ना 
शशष्यलाइष िानगुन ददने गदषछन् भने्न माधयता राख्दै िानलाइष नै मोक्षको मागष माननएको छ। तसथष, 
सनातनी हहधदू परम्परामा गुरु र गुरुकुलको ठूलो भधूमका रहेको हो। यस परम्परामा राज्यको 
शशक्षाको शजम्मा ऋनर्मुननहरूले शलएका द्धथए। उनीहरू आश्रममा बस्थे र शशष्यलाइष पवना भेदभाव 
योग्यता या क्षमता अनुसारको शशक्षा ददने गदषथे। राजा महाराजादेखख सामाधय माननसहरूले पनन 
गुरुको आश्रममा पुगेर कठोर अनुशासन पालना गदै शशक्षा शलनुपने हुधथ्यो। गुरुकुलमा शशष्यको 
चाहना र क्षमता अनुसारको शशक्षा ददने चलन भए पनन शशष्यले गुरुको आदेश अनुसारको शशक्षा 
शलनु पदषथ्यो। शशक्षाका पवर्य िेरै द्धथए, जसमा अहहलेको जस्तो परीक्षा शलने, ददने र पास तथा 
रे्ल हुने परम्परा द्धथएन। गुरुकुलीय शशक्षा १६ वर्षको द्धथयो। तर कसैले यसभधदा चाुँ ्ो शशक्षा 
पूरा गदषथे भने कनतपय शशष्य जीवनभर आश्रममा बसेर शशक्षा पूरा गरेपधछ पुन शशक्षा ददने कायषमा 
लाग्दथे। 

सनातनी हहधदू परम्पराका शशक्षाका पवर्य अनेक प्रकारका द्धथए, जहाुँ  शशष्यको चाहना र क्षमता 
अनुसारको शशक्षा ददने चलन द्धथयो। शशक्षा पूणष रुपमा आवासीय हुधथ्यो, जहाुँ  देशका लानग 
आवश्यक सबै प्रकारका जनशद्धक्त उत्पादन हुने गदषथे। तत्कालको शशक्षा मुख्य रुपमा संस्कृत 
भार्ामा हुने गदषथ्यो। यसैबाट बृहिर संस्कृत साहहत्यको संरक्षण पनन भएको छ। पधछल्लो 
कालमा गुरुकुलीय शशक्षा प्रणाली हराउुँ दै गएको छ। 

आन्तररक शान्न्त र िार्ि िभ्यता  

वतषमानको व्यस्त भौनतक संसारमा माननस बाहहरबाट जनत सुखी र खुशी देखखए पनन आन्त्मक 
रूपमा अशाधत र मानशसक रुपमा तनावग्रस्त नै छ। पविान र प्रपवधिको चरम पवकासले भौनतक 
सुखसुपविा त ददयो। तर आन्त्मक शान्धत अझै मृगतृष्णा जस्तै बनेको छ। यस्तो अवस्थामा अहहले 
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पवश्वभर नै पूवीय दशषन र अध्यात्मको साधदर्भिकता बढेर गएको छ। ध्यानबाट सुरु भएको 
अध्यात्मको याराले मानव मन मब्स्तष्क र शरीरलाइष ऊजाषवान् बनाउन मद्दत गछष। ध्यानका 
पवशभन्न पवधि र प्रपियाहरू छन्। त्यसमध्ये भगवान् बुद्धले शसकाउनभुएको पवपस्यना ध्यानले 
श्वासप्रश्वास र शरीरको संवेदनालाइष ननयाल्दै वतषमान क्षणमा बाुँ च्न आर्ौँ शभरको ऊजाषलाइष खोज्न 
र बुझ्न शसकाउुँ छ। यसले पवचारहरूको कोलाहललाइष शाधत पारी आन्त्मक शुद्धीकरणमा बल 
पुयाषउुँ छ। त्यसैगरी, ‘राटक ध्यान’ ले एकाग्रताको शद्धक्त बढाउुँ छ। एकटकले ददयोको ज्वाला हेरेर 
गररने यो अभ्यासले मनलाइष केखधित गने सबैभधदा पुरानो पवधिको रूपमा रहेको छ। अकाेतर्ष , 
मधरहरूको बारम्बार उच्चारणबाट उत्पन्न हुने ध्वनी तरंगले ब्रह्माण्को मूल ऊजाषसुँग जो््ने काम 
गछष। ‘योग ननिा’ जस्तो पवधिले ३० धमनेटको अभ्यासबाटै तीन िणटाको गहहरो ननिा जत्तिकै 
र्ाइदा पुर्‍याउनुका साथै शरीर र मनलाइष पुनजीपवत गराउुँ छ भने ‘मेिा’ अथाषत् मैरी भावनाको 
अभ्यासले पहहले आर्ौं लाइष र पधछ सम्पूणष जगतलाइष माया गनष शसकाउुँ छ, जसले मनबाट ररस र 
दे्वर् हराएर जाधछ।  

प्रविमि र अध्यात्िको िन्तलुर्  

कनतपय सधदभषमा प्रपवधिलाइष अध्यात्मको शरु माने्न गररधथ्यो। तर आजको समयमा यी दुइषबीच 
गहहरो समधवय सम्भव भएको छ। अहहले प्रपवधिबाटै मधर र ध्यानका ध्वनन तरङ्ग उत्पन्न  गराएर 
पनन मब्स्तष्कको तरंगलाइष शाधत पानष सपकधछ। वतषमानमा प्रापवधिक सूरको प्रयोग र अभ्यासले 
पनन माननसलाइष सचेत बनाउन सकेको छ। दैननक पाुँ च धमनेट छुट्याएर ‘आज के राम्रो भयो?, 
मैले कसैलाइष दुःख ददइरहेको त छैन?, भोशल के सुिाने?, र म कसरी ननरधतर असल कमष गरररहन 
सक्छु? जस्ता प्रश्नहरूमा आत्मद्धचधतन गदाष अवचेतन मन सर्ा हुधछ। मोबाइललाइष केवल 
मनोरञ्जनको सािन मार नबनाइ भजन, प्रवचन, योग, ध्यान र सकारात्मक द्धचधतनको माध्यम 
बनाउन सपकधछ। हाम्रो मन शाधत हुन शरीर पनन स्वस्थ हुनुपछष।  

योग र प्राणायामले शरीरको कायषप्रणालीमा सुिार ल्याउुँ छ, जसको सीिा प्रभाव आन्त्मक र 
मानशसक स्वास्थ्यमा पछष। अध्यात्मले शसकाउने अकाे महत्त्वपूणष पक्ष भनेको प्रकृनतसुँगको संवाद 
हो। कहहलेकाही रूखसुँग, हहमालसुँग, खोलानाला र मठ मखधदरसुँग म को हुुँ  ? म कहाुँ बाट आए 
? भोशल कहाुँ  जानेछु ? जीवनको अथष के हो ? जस्ता गहहरा दाशषननक संवाद र प्रश्नहरूमा िोस्त्लनु 
होस्, त्यसो गनाषले माननसलाइष प्रकृनतको ऊजाषले नै स्वयं अहंकारबाट मुक्त गराउुँ छ। आध्यात्मको 
बाटोमा हहि् ् नका लानग श्रीमद्भगवद्गीता, बुद्धका ‘िम्मपद’,र परमहंस योगानधदको ‘अटोबायोग्रार्ी 
अर् अ योगी’ जस्ता पुस्तकले पथप्रदशषकको काम गरेका छन्। यी कृनतले हामीलाइष कमषयोग, 
िानयोग र वतषमानमा बाुँ च्ने कला शसकाएका छन्। 
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रे्पालः आध्यान्त्िक केन्र  

नेपालको भूधम आर्ौँ मा एउटा ठूलो तपोभूधम हो। जहाुँ  मन स्वतः शाधत हुधछ, त्यस्ता स्थानहरूको 
नेपालमा कमी छैन। बुद्धको जधमस्थल लुन्म्बनी शान्धतको केधि हो। हहधदू र बौद्ध दुवैको पपवर 
तीथषस्थल मुद्धक्तनाथले मुद्धक्त र शान्धतको सधदेश प्रवाहहत गरेका छन्। आराध्यदेव भगवान 
पशुपनतनाथ के्षर, देवदह, काठमा्ाौँ शभरैको नागाजुषन वन र उच्च हहमाली के्षरमा रहेको 
गोसाइषं कुण्,उदयपुरको रौता पोखरी, नतम्बु पोखरी, सीता गुर्ा, काली गण्की, बराह के्षर, 
पाथीभरा भगवती, पकच्चक बि, गढीमाइष, जनकपुरिाम जस्ता हजाराौं  स्थानहरूले माननसलाइष 
प्रकृनत र परमात्माको नशजक पुर्‍याउुँ छन्। वास्तवमा आज मार होइन, मानव सभ्यताको 
सुरुआतदेखख नै अध्यात्मको खोजी भएको पाइधछ। पचास हजार वर्षअधिको आददमानव 
कालदेखख पार्ाण युग र शसधििुाुँ टीको सभ्यतासम्म आइपुग्दा माननसले सामाशजक जीवन र 
प्रपवधिको पवकास त ग¥यो, तर सुँगसुँगै आधतररक खोजी पनन जारी राखेको छ। ३५०० इष.पू. 
नतरको वैददक कालमा लेखखएका ऋग्वेदहरू संसारकै पुराना दाशषननक ग्रधथ माननधछन्। उपननर्द् 
कालमा आएर ‘अहं ब्रह्माब्स्म’ र ‘तत्वमशस’ जस्ता गहहरा महावाक्य प्रकट भएका छन्। इनतहास 
साक्षी छ, माननस जब भौनतक पवकासको चरममा पुग्छ, उसले रे्रर सबै त्यागेर आधतररक 
शान्धतकै खोजी गछष। त्यसको मतलव अध्यात्म भनेको संसार त्यागेर जोगी हुन ुहोइन। यो त 
संसारमा रहेरै, आफ्ना शजम्मेवारीहरू पूरा गदै, शभरैबाट शाधत र स्स्थर रहनु हो। जनतसुकै आिनुनक 
प्रपवधि आए पनन मनको दुःखको जरा हाम्रो अवचेतन मनमा हुधछ र त्यसको उपचार केवल 
आत्मिानबाट मार सम्भव छ। दैननक जीवनमा पबहान ५ धमनेट मौन बस्ने, ददउुँ सो एउटा काममा 
मार एकाग्र हुने, साुँ झ कृतिता व्यक्त गने र रानत आकाश हेने जस्ता साना अभ्यासहरूले पनन 
ठूलो पररवतषन ल्याउन सक्छन्। ‘बाहहर जनत खोज्यो, शभर त्यनत टाढा भइधछ’ भने्न मूल मधरलाइष 
बुझेर आफ्नै शभरको शान्धत खोज्नु नै आजको आिनुनक युगको वास्तपवक अध्यात्म हो। यसले 
नै व्यद्धक्तलाइष सखुी, इमानदार र तनावरहहत बनाएर एउटा सुधदर समाजको ननमाषण गनष सक्छ। 

गरुुकूल परम्परा र बिु दशनर्को प्रभाि  

प्राचीन नेपाली तथा भारतीय उपमहाद्वीपको सभ्यता केवल भूगोलको कथा मार होइन, यो त 
चेतनाको ऊध्र्वगामी यारा र िानको अनधत खोजको एउटा स्वर्णिम इनतहास हो। यस सभ्यताका 
दुइषवटा सशक्त पाटा हुन्– कठोर अनुशासनको जगमा उशभएको गुरुकुल शशक्षा पद्धनत र त्यसै 
जगलाइष मानवीय संवेदना, तकष  र उदारताको आकाश ददने बुद्धको शैश्चक्षक दशषन। यी दुइष पद्धनतको 
सम्बधिलाइष एउटा वृक्ष र त्यसको सगुन्धित पुष्पका रूपमा हेनष सपकधछ, जहाुँ  गुरुकुलले संस्कारको 
जरा बशलयो बनाए बुद्धले त्यसलाइष लोककल्याणको र्लका रूपमा पवश्वव्यापी तुल्याउनुभयो। 
भगवान बुद्ध, जो शसद्धाथष गौतमका रूपमा शाक्य वंशमा जधमनुभयो, उहाुँ को व्यद्धक्तत्व ननमाषणमा 
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तत्कालीन गुरुकूल पद्धनतको गहहरो छाप द्धथयो। एक राजकुमारका लानग आवश्यक शौयष र शास्र 
दुवैको सधतुलन गुरुकुलमै हुर्किएको द्धथयो। गुरु पवश्वाधमर जस्ता प्रकाण् पवद्वाधको सामीप्ठ्यमा 
रहेर उहाुँ ले ६४ प्रकारका कला, िनुपवद्या (शस्रपवद्या), वेद, उपननर्द् र जहटल दाशषननक 
पक्षहरूको अध्ययन गनुषभयो। 

त्यस समयको गुरुकुल केवल सूचना केधि द्धथएन, त्यो त ब्रह्मचयष, क्ा अनुशासन र गुरुसेवाको 
एउटा तपोभूधम द्धथयो। शसद्धाथषले त्यहीँ प्रकृनतसुँगको सामीप्ठ्य र जीवनको सादगी शसक्नुभयो। 
गुरुकूलको त्यही जगले नै उहाुँ लाइष पधछ सत्यको खोजमा ननस्कुँ दा आवश्यक पने िैयष र 
आत्मसंयम प्रदान गरेको द्धथयो। भन्न सपकधछ, बुद्धले पधछ प्रनतपादन गनुषभएको ‘मध्यम मागष’ को 
बीउ कतै न कतै त्यही कठोर गुरुकुलको अनुभव र राजसी पवलाशसता बीचको द्वधद्वबाटै अंकुररत 
भयो। जब शसद्धाथषले बोधिसत्व प्राप्ठ्त गरी बुद्धत्व प्राप्ठ्त गनुषभयो, उहाुँ ले शशक्षालाइष एउटा नयाुँ  र 
वैिाननक आयाम ददनुभयो। तत्कालीन गुरुकुल पद्धनतमा रहेका केही परम्परागत ज्ता र 
संकुद्धचत िेराहरूलाइष तो््नु बुद्धको सबैभधदा ठूलो िान्धतकारी योगदान द्धथयो। बुद्धले ‘बहुजन 
हहताय, बहुजन सुखाय’ को मधरद्वारा शशक्षाको ढोका चाण्ालदेखख राजासम्म र पुरुर्देखख 
महहलासम्म सबैका लानग समान रूपले खोशलददनुभयो। बुद्धले शशक्षामा अधिभद्धक्तको स्थानमा 
परीक्षणलाइष स्थापपत गनुषभयो। उहाुँ ले भनु्नभयो, “मेरो कुरा गुरुले भनेकै आिारमा मार नमान, 
बरु सुनलाइष आगोमा तपाएर जाुँ चेझौँ  आफ्नै तकष  र अनुभवको कसीमा िोटेर मार स्वीकार गर।” 
यो नै आिनुनक वैिाननक द्धचधतनको वास्तपवक प्रस्थानपवधदु हो। 

विहार र विश्वविद्यालयको उदय  

गुरुकूलहरू प्रायः साना र छररएका हुधथे। बुद्धले यसलाइष संस्थागत गदै पवहार र महापवहारको 
अविारणा ल्याउनुभयो। नालधदा, तक्षशशला र पविमशशला जस्ता एेनतहाशसक पवश्वपवद्यालयहरू 
यही शैश्चक्षक संस्कृनतकै उपज हुन्, जहाुँ  पवश्वभरका शजिासुहरू िानको नतखाष मेटाउन आउुँ थे। 
पवद्वानहरूका बीचमा सीधमत ‘संस्कृत’ भार्ाको सट्टा बुद्धले जनसािारणको भार्ा पालीमा उपदेश 
ददनुभयो। यसले िानलाइष कुशलन वगषको बैठकबाट ननकालेर सामाधय माननसको आुँ गनसम्म 
पुर्‍यायो। 

आितुर्क िन्दभनिा दुिैको िान्दर्भिकता 

गुरुकूल शशक्षाले व्यद्धक्तलाइष अनुशाशसत, संयधमत र समाजप्रनत उिरदायी बनाउन शसकाउुँ छ भने 
बुद्धको शशक्षाले व्यद्धक्तलाइष मानशसक बधिनबाट मुक्त भइष करुणावान् र पववेकशील बन्न पे्रररत गछष। 
आजको आिनुनक शशक्षा प्रणालीमा सूचनाको बाढी त छ, तर चरररको ख्ेरी छ। हामीसुँग प्रपवधि 
त छ, तर शान्धत र करुणाको अभाव छ। गुरुकुलको अनुशासन र बदु्धको प्रिाको सन्म्मश्रण नै 
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आजको अस्स्थर पवश्वका लानग एक मार ओखती हो। बुद्ध आर्ौं मा गुरुकुलका उिम उत्पादन 
हुनुहुधथ्यो, तर उहाुँ ले त्यस पद्धनतलाइष अझ पररष्कृत र पवश्वव्यापी बनाएर मानव जानतलाइष ठूलो 
गुण लगाउनुभयो। अहहले हामीलाइष केवल साक्षर माननस होइन, बरु गुरुकुलको जस्तो शीलवान् 
र बुद्धको जस्तो बोधिसत्व भाव भएको पूणष मानव चाहहएको छ। यी दुइष प्राचीन गौरवहरूको 
समधवय नै भोशलको समुन्नत सभ्यताको मागषद्धचर हुन सक्छ। 

िण्स्तष्कको विज्ञार्  

सधतुशलन जीवन पद्धनत नै माननसलाइष सामाशजक बनाउुँ छ। माननसका सबै पकशसमका समस्याको 
कारक मब्स्तष्कको असधतुलन हो। नोबेल पुरस्कार पवजेता अमेररकी स्नायु मनोद्धचपकत्सक रोजर 
वोल्कोट स्पेरीले बायाुँ  मब्स्तष्कले तकष , बुद्धद्ध र पवचारको काम गने र दायाुँ  मब्स्तष्कले भाव, पे्रम, 
ररस, सपना र कल्पनाको काम गने ननष्कर्ष अध्ययनपधछ ननकाल्नुभएको छ। जब भावमाद्धथ बदु्धद्ध 
बस्छ, जीवन सही ददशामा जाधछ। तर माननस भावुक भएर बुद्धद्ध गुमाउुँ छ, तब जीवन बबाषद हुधछ। 
ररस, कुलत र गलत ननणषयहरू भावको ननयधरण बाहहर जाुँ दा हुने पररणाम हुन्। अधत्यमा, आठ 
िणटा काम, आठ िणटा आराम र अरु आठ िणटा ध्यान, व्यायाम, अध्ययन, पररवार र समाजलाइष 
ददने गनुषपछष। त्यसैले अबको “आर्टिनर्शसयल इधटेशलजेधस” र रोबोटको युगमा आिनुनक 
पविानलाइष आध्याधमक र वैददक पविानसुँग जो्ेर नवीन समाज, नवीन जीवन र नवीन यारा 
आरम्भ गनष सपकयो भने मार मानव जीवनलाइष साथषक बनाउन सपकधछ।  
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Abstract 

The article denotes timely and contemporary issue of juvenile 
justice system. Concept, meaning and definition, objective, role 
and types within introduction to the juvenile court, key aspects 
and characteristics of the juvenile court, types of cases heard in 
the juvenile court, development of the juvenile court in the 
United Kingdom, United States of America, Australia, Canada,, 
Scandinavian countries, India, Sri Lanka, Bangladesh, Maldives, 
Pakistan, Afghanistan and Nepal, international instruments on 
juvenile court such as the Convention on the Rights of the Child 
(CRC), 1989; the United Nations Standard Minimum Rules for the 
Administration of Juvenile Justice (the Beijing Rules), 1985; the 
united Nations Standard Minimum Rules for Non-custodial 
Measures (the Tokyo Rules), 1990; the United Nations Guidelines 
for the Prevention of Juvenile Delinquency (the Riyadh 
Guidelines), 1990; the United Nations Rules for the Protection of 
Juveniles Deprived of Their Liberty (Havana Rules), 1990; the 
United Nations Guidelines for Action on Children in the Criminal 
Justice System (the Vienna Guidelines), 1997; the International 
Covenant on Civil and Political Rights (ICCPR), 1966 and the 
Standard Minimum Rules for the Treatment of Prisoners, 1955, 
national laws on juvenile court such as the Constitution of Nepal, 
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2072 (2015);the Children's Act, 2075 (2018); the Administration 
of Juvenile Justice (Procedure)Rules, 2076 (2019); the 
Administration of Juvenile Justice Procedure, 2080 (2023); The 
Guidelines Relating to Procedure for Diversion of Children in 
Conflict with Law, 2080 (2023) and the Juvenile Court Rules, 
2081 (2085), judicial responses to juvenile court in the cases of 
Advocate Balkrishna Mainali vs. Ministry of Women, Children 
and Social Welfare, Advocate Santosh Mahato vs. Office of the 
Prime Minister and Council of Ministers et al. and Advocate 
Ajaya Shankar Jha vs. Office of the Prime Minister and Council 
of Ministers et al. and conclusion have been incorporated in 
article. 

Key Words 

Juvenile justice system, juvenile court, juvenile Bench, 
diversion, best interest of the child, adjudication, disposition, 
probation, community supervision, rehabilitation, adult 
juvenile court, status offence and juvenile cases. 

1. Introduction to the Juvenile Court. 

A Juvenile court is a court having special jurisdiction of a 
paternal nature, over delinquent, dependents and neglected 
children. In juvenile court proceedings, due process requires 
that juveniles have right to notice of charges, right to counsel, 
right to confrontation and cross-examination of witness and 
right to privilege against self- incrimination.1 Juvenile courts are 
tribunals established to deal with the special cases of young 

 
1. Henry Campbell Black (1993), Black’s Law Dictionary (6th edn.), St. Paul, 
Minn. West Publishing Co., P. 867. 
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people (usually between ages 7 and 18).2 Juvenile court is the 
cornerstone of the modern juvenile justice system. It is the 
principal agency for determining the official outcome of 
juveniles taken into custody by the police or placed in 
detention.3 Juvenile court is a small decision- making body 
consisting of judge, probation officer, police, parents, lawyer, 
social worker, child psychologist and the child. The trial of the 
case in court spreads over different meetings.4 Juvenile courts 
are of special and limited jurisdiction which are sometimes 
referred to as specialized courts. It is not the purpose of the 
statutes creating juvenile courts to provide additional courts for 
the punishment of crime. The purpose is to establish special 
tribunals having jurisdiction within prescribed limits, of cases 
relating to the moral. Physical and mental well-being of children 
to the end that they may be direct away from paths of crime. 
Juvenile court is not designed as a trial court in the ordinary 
sense. Not only is its purpose more reformative than punitive, 
but its method of operation is very different from that of 
criminal court. Technicalities and formalities are largely done 
away with, and its simple procedure is designed to gain the 
confidence of those coming within its operation and to enable 
the judge thereof and to best guide and control its wards, with 
more consideration for the future development than for their 
past short comings.5  

 
2. Jack E. Bynum and William E. Thompson (1999), Juvenile Delinquency: A 
Sociological Approach (4th edn.), Boston, London, Toronto, Tokyo and 
Singapore: Allyan and Bacon, P. 496. 
3. Gus Martin (2005), Juvenile Justice: Process and Systems, Thousand Oaks, 
London and New Delhi: Sage Publications, P. 194. 
4. Bishal Khanal (2000), Regeneration of Nepalese Law, Kathmandu: Bhrikuti 
Academic Publications, P. 130. 
5. American Jurisprudence, Vol. 47, P. 992. 
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A juvenile court is a court that handles cases involving crimes 
committed by children, or cases involving the health or welfare 
of children.6 Juvenile court, also known as young offender’s 
court or children’s court, is a tribunal having special authority 
to pass judgments for crimes committed by children who have 
not attained the age of majority.7 Juvenile court, (also known as 
children’s court, youth court) is special court handling problems 
of delinquent, neglected, or abused children. The juvenile court 
fulfills the government’s role as substitute parent, and, where 
no juvenile court exists, other courts must assume the function. 
Two types of cases are processed by a juvenile court: civil 
matters, usually concerning care of an abandoned child or one 
whose parents cannot support him; and criminal matters arising 
from antisocial behavior by the child. Most statutes provide that 
all persons under a given age (18 years in many places) must be 
processed initially by the juvenile court, which can then, at its 
discretion, assign the case to an ordinary court.8 

The idea behind the juvenile court system is that children should 
be treated with special care. Children who commit a crime are 
treated differently from legal adults who have committed the 
same offense. They have a lack of capacity for understanding 
their criminal acts, meaning they also have diminished criminal 
responsibility compared to their adult counterparts. They have 
no knowledge to select what is right and wrong. It is futile and 
unjust to punish a child for wrongdoing, preferring 

 
6 https://www.law.cornell.edu/wex/juvenile_court. 
7. https://courts.ca.gov/publication/cab1417, 
https://www.cherokeecountyga.gov/juvenile-court/Dependency/ 
8. https://www.britannica.com/topic/juvenile-court. 

https://www.britannica.com/topic/court-law
https://www.britannica.com/topic/delinquency
https://www.britannica.com/dictionary/juvenile
https://www.merriam-webster.com/dictionary/futile
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rehabilitation instead. To accomplish this, the court operates 
informally and paternally.  

The following typology of juvenile courts are based upon the 
proportion of cases handled judicially and the rate of 
commitment:9 

• Interventionist court 
• Paternalistic court 
• Ritualistic court 
• Minimalistic court 

This typology addresses the multi-dimensional nature of 
juvenile cases and demonstrates that different courts handle 
cases in different ways. 

The following simpler typology of juvenile courts is based on 
important variations in court structure and procedure:10 

• Traditional court 
• Due process court 

There is no single model of juvenile court. The variety of juvenile 
court models falls into the following categories:11 

• Independent juvenile court 
• Designated juvenile court 
• Coordinated juvenile court 

 
9. Y. Hasenfeld and P. P. L. Cheung (1983), “The Juvenile Court as a people-
Protecting Organization: A Political Economy Perspective”, American Journal 
of Sociology.  
10.David P. Aday ( Jr.)  (1996), “Court Structure, Defense Attorney Use and 
Juvenile Court Decision”, Sociological Quarterly. 
11. Supra Note No. 3, P. 201. 
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There are four youth court models:12  

• Adult judge model 
• Youth judge model 
• Youth tribunal model 
•  Peer jury model  

Juvenile courts usually have jurisdiction over several types of 
juvenile matters:13  

• Youths who violate criminal laws, but are classified as 
delinquents. 

• Youths who violate status-related laws. 
• Youths who are abused, neglected, or dependents. 

Juvenile court jurisdiction falls into the following categories:14  

• Juvenile court territorial jurisdiction 
• Juvenile court subject-matter jurisdiction 
• Juvenile court personal jurisdiction  

Originally, juvenile court was known as child protector and 
correctional institution of administrative hierarchy of the 
government. Later, it was regarded as the first specialized public 
service to the children. According to Judge P.W. Alexender, 
“Juvenile court is not a court in ordinary sense, but is more like 
a hospital or clinic.” Juvenile court plays the role of parent, 
guardian, caretaker, protector, children’s advocate, program 
leader, consensus builder and fund-raiser, rather than law 

 
12. Toni Marsh (2007), Juvenile Law, New York: Thomson Delmar Learning, P. 
102. 
13. Supra Note No. 3, P. 200. 
14. Ibid, pp. 200-2001. 
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adjudicating body. The main objective of the court is to prevent 
delinquency, check the tendency of recidivism and 
rehabilitation of juvenile by proper treatment and correction 
rather than delivery of judgment. Juvenile court is the most 
powerful institution within juvenile justice and the heart of the 
juvenile justice process. It plays central role in the child welfare 
system. The most important decision maker in the juvenile court 
is the juvenile judge. Specially, juvenile court proceeding is of 
non-criminal nature. The remedy provided by the juvenile 
courts is based on discretion of juvenile judges whose chief 
precedents are social case work practices. Toni Marsh says that 
juvenile offenders can participate in juvenile court through one 
of three types of diversion: Police diversion, school or other 
social agency diversion, or court diversion.  According to U.S. 
Department of Justice, the juvenile court is generally 
characterized by three main operational procedures: Intake, 
adjudication and disposition. 

In some states like California and Georgia, the juvenile court 
may also have jurisdiction over juvenile dependency cases 
which involve determining whether a child has been abused, 
abandoned, or neglected by their parent or legal guardian. The 
principal participants in juvenile court are juvenile court 
judges, juvenile court prosecutors, juvenile defense counsel, and 
juvenile intake and probation officers. Preliminary hearing, 
adjudicatory hearing, and dispositional hearings are considered 
as juvenile court hearings. Courts in the United States have 
extended to juveniles such rights as the right to cross-examine 
witnesses, the right to fair notice of hearings, right to the 
privilege against self-incrimination, and the right to 
legal counsel. Juvenile courts are now found in Europe, 
Australia, Latin America, Israel, Iraq, Japan, India, Sri Lanka, 

https://en.wikipedia.org/wiki/California_(state)
https://en.wikipedia.org/wiki/Georgia_(U.S._state)
https://www.britannica.com/place/United-States
https://www.merriam-webster.com/dictionary/counsel
https://www.britannica.com/place/Latin-America
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Afghanistan, Bangladesh, Maldives, Pakistan, Nepal and other 
countries, although there is variation in structure and 
procedures.  

In the US, juvenile courts handle cases involving minors accused 
of breaking the law, with the primary goal of rehabilitation 
rather than punishment, and proceedings are generally 
informal. Juvenile courts and their subject matter jurisdiction 
are created by state statute, and in most jurisdictions  juvenile 
proceedings occur in separate courtrooms from traditional 
proceedings and are presided over by judges who only hear 
juvenile cases. In Scotland, children’s panel works as juvenile 
court and in India, juvenile justice board works as juvenile 
court. The power of the juvenile court varies from state to state 
and country to country.  

In China there is no completely separate juvenile court system, 
but juveniles brought before courts are processed under special 
juvenile laws and procedures. In Bhutan, there is no separate 
juvenile court or specialized juvenile units within the existing 
courts. However, the Civil and Criminal Procedure Code, 2001 
and the Penal Code, 2004 are related dealing with children in 
conflict with the law and juvenile justice issues. 

2. Key Aspects of the Juvenile Court 

 Juvenile court, focusing on rehabilitation and reintegration, 
differs from adult court by emphasizing alternative dispositions 
like probation, community service, and counseling, rather than 
incarceration, and often involves diversion programs. Juvenile 
courts, unlike adult courts, handle cases involving minors 
accused of delinquent acts rather than crimes, with broad 
discretion to take informal steps, and a focus on rehabilitation 
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rather than punishment. The key aspects of juvenile court 
include its focus on rehabilitation and addressing the unique 
needs of young offenders, the use of diversion programs, and 
the importance of ensuring access to quality legal counsel. The 
key aspects of juvenile court are as follows: 15 

• Focus on rehabilitation and welfare 
• Diversion programs 
• Age and jurisdiction 
• Court process 
• Disposition 
• Extended jurisdiction juveniles  
• Ensuring access to quality counsel 
• Addressing disparities 
• Avoiding peer contagion 
• Delinquency proceedings 
• Transfer to adult court 

3. Characteristics of the Juvenile Court 

Juvenile courts, focusing on minors accused of delinquent acts 
rather than crimes, are characterized by broad discretion, 
informal handling, and a wide range of sentencing options, 
including confinement, counseling, and probation. Juvenile 
courts, designed for minors accused of crimes, prioritize 
rehabilitation and reintegration, offering alternatives to adult 
court proceedings like probation, diversion programs, and 
community service, while also recognizing the importance of 

 
15.https://www.google.com/search?q=key+aspects+of+juvenile+court&oq=ke
y&gs_lcrp=EgZjaHJvbWUqBggAECMYJzIGCAAQIxgnMhEIARBFGDkYQxixAxiA
BBiKBTIMCAIQLhhDGIAEGIoFMgwIAxAAGEMYgAQYigUyDAgEEAAYQxiABBi
KBTIMCAUQABhDGIAE. 
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addressing the root causes of delinquency. Juvenile courts, 
designed for cases involving minors, offering alternatives to 
traditional punishment and emphasizing the child's well-being 
and future. A more detailed breakdown of characteristics of the 
juvenile court is stated below: 16 

• Focus on delinquency, not criminality  
•  Informal procedures and broad discretion 
• Alternative to adult criminal court 
• Waiver to adult court 
• Emphasis on child's best interests 
• Confidentiality 
• Variety of interventions and services 
• Broad range of sentencing options (confining the 

juvenile in a variety of ways, counseling, curfews, and 
probation) 

• .Focus on rehabilitation and reintegration 
• Alternatives to formal court proceedings (diversion 

programs, probation and community supervision, and 
observation homes) 

• Key considerations in juvenile court (claim of juvenility, 
inability to establish doli incapax detention, 
rehabilitation of delinquent juveniles ) 

•  Youth Rights 

 
16.https://www.google.com/search?q=characteristics+of+juvenile+court&oq=
&gs_lcrp=EgZjaHJvbWUqBggBEEUYOzIWCAAQRRg5GEMYRhj5ARixAxiABBiK
BTIGCAEQRRg7MgYIAhBFGDsyDAgDEAAYQxiABBiKBTIMCAQQABhDGIAEGI
oFMgwIBRAAGEMYg,.ttps://www.google.com/search?q=features+of+juvenile
+court&oq=features&gs_lcrp=EgZjaHJvbWUqDggAEEUYJxg7GIAEGIoFMg4IAB
BFGCcYOxiABBiKBTIWCAEQRRg5GEMYRhj5ARixAxiABBiKBTIMCAIQABhDGI
AEGIoFMgwIAxAAGEMYgAQYigUyDQg. 
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As early as 1920, Evelina Belden of the United States Children’s 
Bureau recommended the following as the essential 
characteristics of the juvenile court:17 

• Separate hearings for children’s cases 
• Informal or chancery procedures 
• Regular probation services 
• Separate detention of children 
• Special court and probation records 
• Provision for mental and physical examinations 

Katharine Lenroot, former chief of the United States Children’s 
Bureau, presented a summary of standards for the juvenile 
court which indicate the characteristics that many now believe 
the court should have. These standards call for the following:18 

• Broad jurisdiction in cases of children under eighteen 
years of age requiring court action or protection 
because of their acts or circumstances. 

• A judge chosen because of his special qualifications 
for juvenile court work, with legal training, 
acquaintance with social problems, and 
understanding of child psychology. 

• Informal court procedure and private hearings 
• Detention kept at a minimum, outside of jails and 

police stations and as far as possible in private 
boarding homes. 

 
17 Robert G. Caldwell (January-February 1961), “The Juvenile Court: Its 
Development and Some Major Problems”, The Journal of Criminal Law, 
Criminology and Police Science, VOL. 51, No. 5, P. 497. 
18. Ibid. 
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• A well-qualified probation staff, with limitation of 
case- loads, and definite plans for constructive work 
in each case. 

• Availability of resources for individual and 
specialized treatment such as medical, psychological, 
and psychiatric services, foster family and 
institutional care, and recreational services and 
facilities. 

• State supervision of probation work. 
• An adequate record system, providing for both legal 

and social records and for the safeguarding of these 
records from indiscriminate public inspection. 

 4. Types of Cases Heard in the Juvenile Court 

Not all cases heard in juvenile court are delinquency cases 
(those involving the commission of a crime). There are two other 
types of cases: dependency cases and status offenses. Different 
procedures typically apply to all three types of juvenile court 
cases.19 

• Juvenile delinquency cases 
• Juvenile protection or dependency cases 
• Cases involving status offenses 

5.  Development of the Juvenile Court 

In England by the end of the 18th century, some magistrates of 
Birmingham made separate trials in the cases of children and 
new youth. The English penal reformists adopted different 
procedures and methods for treatment of juvenile offenders in 

 
19. https://www.nolo.com/legal-encyclopedia/juvenile-court-overview-
32222.html. 



116                       पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

the United Kingdom. The London Philanthropic Society, founded 
in 1817, opened the first treatment -focused juvenile facilities in 
England known as the House of Refuge. The 19th century was a 
reformist era for juvenile justice in England. Youth homes were 
established during this century. The Ragged Industrial School 
Movement, started in the second quarter of 19th century in 
England, was perhaps the first constructive institutional effort 
which enabled the public to appreciate the desirability of 
corrective methods of treatment for juvenile offenders. 
Parkhurst prison was set up for the treatment of juvenile 
offenders in 1838. Corporal punishment to the juvenile 
offenders was prohibited in 1840. Reformatory schools were 
substituted into the prison in England. Vocational trainings had 
been provided to the imprisoned child. Child Saving Movement 
arose in England and Scotland during the mid-nineteenth 
century. The Juvenile Offenders Act, 1847 was passed in England 
to provide separate hearing for juvenile offenders under the 
summary trial of Chancery. The Summary Jurisdiction Act, 1879 
provided for a simple trial-procedure for juvenile delinquents 
and stressed the magistrate should recommend individualized 
treatment for the reformation of such offenders. The First 
Offenders Act, 1887 had allowed the supervision of minors, first 
offenders by “missionaries “and voluntary workers. The 
Probation Offenders Act, 1907 enacted in England empowered 
the courts to grant release to juveniles in appropriate cases. The 
Children and Young Offenders Act, 1933 provided provisions to 
establish Remand Homes in England for the treatment children 
and young offenders. The Criminal Justice Act, 1948 provided 
certain degree of security to young offenders through Remand 
Homes. The Children and Young Persons Act, 1963 of the United 
Kingdom was enacted to deal with children and young persons. 
With the enactment of the Criminal Justice Act, 1982 in the 
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United Kingdom, the law relating to juveniles had been 
considerably liberalized. The above-mentioned endeavors were 
background for the development of the juvenile court. 

In England by the end of 19th century, some towns, such as 
Manchester and Birmingham, had begun to operate separate 
juvenile courts. The Children Act, 1908 was the first legislation 
in England relating to juvenile courts. Separate juvenile courts 
were established throughout England and Wales after the Act 
was introduced20.The establishment of a juvenile court in 
England was the outcome of principle of segregation of juveniles 
from adult offenders. The Children and Young Offenders Act, 
1933 provided that any child and young person who committed 
a crime should be summarily tried by a juvenile court. After the 
enactment of the Criminal Justice Act, 1948, juvenile courts were 
regarded as the courts under criminal jurisdiction in England. 

In 1823, New York’s Society for the Prevention of Pauperism 
advocated the creation of “Houses of Refuge” to institutionalize 
vagrant and criminal juveniles. In the same year, the New York 
Society for the Reformation of Juvenile Delinquents was 
founded.21 The New York House of Refuge, established in 1825 
by the Society for the Prevention of Pauperism, was the first 
reformatory for juvenile offenders.  

Juvenile justice system was influenced by the doctrine of parens 
patriae in between 1838-39 in the USA. The child reform schools 
were opened. Juvenile reformatories conceptualized the idea of 
juvenile courts of separate identity free from the influence 

 
20. Chris Cunneen and Rob White (2007), Youth and Crime in Australia (3rd 
edn.), Oxford University Press, P. 14. 
21. Supra Note No. 3, P. 39. 
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chancery and common law.22 The Child Saving Movement, 
known as Child Savers, arose in the US during the middle of 19th 
century, rescued at- risk juveniles and promoted a more 
experimental and progressive approach to juvenile justice than 
the house of refuge model and believed that prosecution and 
incarceration of juveniles were morally repugnant and socially 
disgraceful.23 During the later decades of the 19th century, many 
houses of refuge were replaced in reform schools. Reformatory 
schools were substituted in the prison in America. At the end of 
the 19th century, the juvenile court was created to save wayward 
children by assuming parental responsibility and care.24The first 
law separating juvenile and adult offenders was passed in 1863 
in America. Massachusetts passed legislation requiring separate 
court hearings for juveniles in 1874. Massachusetts statute 
passed giving juvenile court power to intervene and take 
custody where parents were unfit. New York passed similar 
legislation and mandated the separation of adult and juvenile 
offenders in 1877. 

In order to protect children from confinement in jails and 
prisons, institutions for juvenile offenders were opened in New 
York in 1825, in Bostan in 1826, and in Philadelphia in 1828. 
Gradually such institutions were constructed in other parts of 
America. The foster-home movement, originating in New York 
in 1853 with the establishment of Children’s Aid Society, which 
specialized in the placement destitute and deserted children, 
soon spread to other states of America. Chicago as early as 1861 
provided for a commission to hear and determine petty cases of 

 
22. Supra Note No. 4, P. 126. 
23. Supra Note No. 3, pp. 40-41. 
24. Clemens Bartollas and Stuart J. Miller (1998), Juvenile justice in America 
(2nd edn.), New Jersy: Prentice Hall, Inc., P. 5. 
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boys from 6 to 17. Suffolk Country (Bostan) in 1870 and New 
York in 1877 instituted separate hearings for children, and then 
in 1882 New York created separate dockets and records as well 
as separate trials for juveniles under 16. 25  By the enactment of 
a statute in 1869, Massachusetts stipulated that an agent of the 
State Board of Charities should attend the trials of children, 
protect their interests, and make recommendations regarding 
them to the judge. Between 1878 and 1898 Massachusetts 
established a state-wide system of probation and thus initiated 
a movement that eventually carried this method of correction 
into every state in United States. As a result of Chicago welfare 
and civic organizations, notably the Chicago Woman’s Club and 
the Catholic Visitation and Aid Society’s persistent agitation, a 
spirited campaign was begun for the establishment of a juvenile 
court, and under the leader of such organizations as the State 
Board of Charities and the Chicago Bar Association, this 
campaign was eventually successful in creating the world’s first 
juvenile court.26 

The above-mentioned persistent movement or agitation and 
spirited campaign conducted by institutions are seen as 
background for the development of the juvenile court in 
America.  One of the legal roots of the juvenile court is the 
principle of equity or chancery that originated because of the 
rigidity of the common law and its failure to provide adequate 
remedies in deserving cases. The other legal root of the juvenile 
court is the presumption of innocence thrown about children by 
the common law. These legal roots are pertinent for 

 
25. Robert G. Caldwell (January-February 1961), “The Juvenile Court: Its 
Development and Some Major Problems”, The Journal of Criminal Law, 
Criminology and Police Science, Vol.. 51, No. 5, P. 494.  
26. Ibid, pp. 494-495. 
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establishment of the juvenile court. Juvenile courts were a 
manifestation of a broader reformist period known as the 
progressive era. 

The first independent juvenile court under statutory authority 
was established in Chicago in 1861. Rhode Island passed a 
Juvenile Court Law in 1898. The Juvenile Court of Cook Country, 
the first of its kind in the world, was established in Chicago by a 
state law, entitled “An Act to Regulate the Treatment and Control 
of Dependent, Neglected, and Delinquent Children“, approved 
on July 1, 1899. This Act provided for the establishment of a 
juvenile court in all countries with a population of over 500,000. 
The United States should be given credit for having the first real 
juvenile court. There is also some dispute as to whether Chicago, 
Illinois or Denver, Colorado had the first juvenile court in the 
United States, but preference is generally given to Chicago, since 
the law approved in Colorado on April 12, 1899, was essentially 
a truancy law although it contained some of the features of a 
juvenile court law.27 The new juvenile court buildings were 
opened in Chicago in 1907. Juvenile courts were established in 
Wisconsin and New York in 1901, and in Ohio and Maryland in 
1902. By 1928, all but two US states had adopted juvenile court 
system.28Separate juvenile court with original jurisdiction in 
juvenile matters established in Denver, Colorado in 1907. A 
standard Juvenile Court Act was proposed in 1925. National 
Council of Juvenile and Family Court Judges formed in 1937. The 
Juvenile court Act, 1938 promoted national adoption of many 
concepts of juvenile justice administration. The Juvenile 
Delinquency Prevention and Control Act, 1968 came in existence 
to reduce the incidence of juvenile delinquency. The Juvenile 

 
27. Ibid, pp. 493 and 495. 
28. Supra Note No .20, P. 14. 
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Justice and Delinquency Prevention Act, 1974 replaced the Act 
of 1968 and became a key catalyst for the deinstitutionalization 
of juvenile offenders and the separation of juvenile offenders 
from adult offenders. Juvenile court was regarded as one of 
subsystems of juvenile justice system. The development of 
juvenile court in the 20th century was supplemented by the 
rehabilitation model, training schools and community-based 
programs. The working of juvenile court in the USA is relatively 
seen simple and more or less informal. The juvenile court in 
America was neither a criminal court nor did it follow the 
criminal procedure. 

Children’s courts were introduced by ministerial order in South 
Australia in 1889, and later legalized under a State Children Act 
in 1895. The legislation began the process of development of 
children's court. Australian legislation establishing separate 
children’s courts was introduced as follows:29 

• State Children Act, 1895 of South Australia 
• Neglected Children and Juvenile Offenders Act, 1905 of 

New South Wales 
• Children’s Court Act, 1906 of Victoria 
• Children’s Court Act, 1907 of Queensland 
• State Children Act, 1907 of Western Australia 
• Children’s Charter, 1918 of Tasmania 

The legislation establishing children’s courts in Australia gave 
jurisdiction to the courts over criminal matters (juvenile 
offending) and welfare matters (neglected children and young 
people). In various parts of Australia, the children’s court 
legislation allowed for juvenile offenders to be released on 

 
29. Ibid. 
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probation. The construction of separate facilities for children’s 
court hearings was accepted. 

Canada adopted legislation entitled Juvenile Delinquents Act 
establishing juvenile courts in 1908. Female children received 
more severe forms of intervention from the juvenile courts than 
male children. The Young Offenders Act, 1982 ended an era of 
juvenile court judges' discretion and informal court 
proceedings. 

The Scandinavian countries adopted the juvenile welfare board 
system instead of juvenile court. In the Scandinavian countries 
juvenile courts were treated as socio-legal institutions. The Swiss 
law, in 1872, restricted publicity, when the courts were dealing 
with juvenile cases and also provided for separate hearings. The 
first juvenile welfare boards were established in Norway by an 
Act adopted in 1896. In continental France, social value led the 
juvenile justice system, under which, schools and child welfare 
councils could exercise the power of juvenile courts. 

The Children Act, 1960 of India provided for separate 
adjudicatory bodies-a children court and a child welfare board 
– to deal with delinquents and neglected children respectively. 
Replacing the earlier Act of 1960, the Juvenile Justice Act, 1986 
came in existence to provide for the care, protection, treatment, 
development and rehabilitation of neglected or delinquent 
children. Juvenile offenders were required to be tried by 
juvenile courts and in case of non-constitution of juvenile court, 
additional session judge was competent to proceed with the trial 
of the juvenile accused.  Replacing the earlier Act of 1986, The 
Juvenile Justice (Care and Protection of Children) Act, 2000 came 
into force in India as a big step forward and a progressive and a 
proactive piece of legislation providing care, protection, 
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treatment and rehabilitation of “children in need of care and 
protection” and “juveniles in conflict with the law”. It provided 
for “juvenile justice boards” in place of juvenile courts and 
“juvenile in conflict with the law” in place of juvenile 
delinquent. The Juvenile Justice (Care and Protection of 
Children) Rules, 2007 laid down fundamental principles of 
juvenile justice system and provided provisions in the area of 
juvenile justice process. The Juvenile Justice (Care and 
Protection of Children) Act (JJ Act), 2015 (amended in 2021) is 
the current governing law in India, replacing the 2000 Act to 
provide  a child-friendly approach for children in conflict with 
law and those in need of care. The Juvenile Justice (Care and 
Protection of Children) Rules, 2016, formulated under the JJ Act, 
2015, establish detailed procedure for handling children in 
conflict with law and children in need of care. The 2016 Rules 
were designed to operationalize the 2015 Act, focusing on 
rehabilitation rather than punishment. 

The Children and Young Person's Ordinance, 1939 of Sri Lanka 
was the separate legislation governing the juvenile justice 
system. The main object of the Ordinance was to make 
provisions for the establishment of juvenile court, for the 
supervision of juvenile offenders, for the protection of children 
and young persons, and for other connected purposes. The 
ordinance required the establishment of specialized juvenile 
courts, or the appointed to specialized children's magistrates at 
each magistrate court to hear all juvenile cases come before the 
court. The juvenile court sat in a different building or room from 
where regular court proceedings were held, court was closed to 
anyone and proceedings before the court could not be 
published. 
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The Children Act, 1974 of Bangladesh called for the designation 
of specialized juvenile courts, and required courts of all levels to 
follow the special juvenile court procedures when hearing cases 
involving an alleged offender under the age of sixteen. When 
hearing juvenile cases, the court sat in a different building or 
room from the ordinary court sittings, or on a different day or 
time of day. The juvenile court was closed to the public, and the 
media was prohibited from disclosing the child’s identity. The 
Children Rules, 1976 provided for the procedures of juvenile 
court to try juvenile cases. 

The Law on the Protection of the Rights of the Child, 1991 of 
Maldives provided special protection to the children in conflict 
with the law and developed the concept of the establishment of 
juvenile court. The juvenile court was closed to public.  

The Juvenile Justice System Ordinance, 2000 of Pakistan 
required provincial governments to establish one or more 
juvenile courts, or to designate a court of sessions or judicial 
magistrate to exercise the power of the juvenile court. The 
proceedings were closed to the public, and the media was 
prohibited from publishing any information of child's identity.  

The Juvenile Code, 2005 of Afghanistan was the juvenile justice 
legislation to deal mainly with procedures and protections for 
children in conflict with the law. It developed the concept of 
juvenile court. Proceedings before the juvenile court were 
closed to the public and the media was prohibited from 
disclosing the child’s identity. 

The Children's Act, 2048 (1992) of Nepal had introduced a 
concept for the establishment of juvenile court. After the 
ratification of the Convention on the Rights of the Child, 1989 
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and enforcement of the Children's Act, the issue of juvenile 
court had been a matter of public concern in Nepal. The Act had 
laid down the provisions concerning establishment of the 
juvenile court, procedures to be followed by the juvenile court 
or juvenile bench, appeal against the decision made by the 
juvenile court or juvenile bench and priority in hearing and 
deciding the juvenile cases, and other juvenile justice issues. The 
Juvenile Justice (Procedure) Rules, 2063 (2006) had laid down 
procedural provisions relating to the hearing of juvenile cases 
in the juvenile court or juvenile bench, judgment made by the 
juvenile court or juvenile bench, and other procedural 
framework relating to juvenile justice issues. 

From the side of the Government of Nepal, declaration was done 
for the formation of juvenile bench on 15 March 1999 and the 
direction was given for the management of forming juvenile 
bench on 13 April 2000. Juvenile Justice System and Juvenile 
Bench Strengthening Technical Committee was formed 
according to decision of the Government of Nepal (Minister-
level) of 29 July 2004. Afterwards, it was transformed in Juvenile 
Justice Strengthening Committee. Establishment of juvenile 
benches in some the districts as pilot interventions, 
infrastructural development to establish child-friendly juvenile 
bench, training to the members of juvenile bench (judges, social 
workers and child psychologists) and drafting of the Juvenile 
Justice (Procedure) Rules were the pioneering works of the 
Committee. Case information System was established in juvenile 
benches of the districts.30 The National Plan of Action for 
Children, 2004/05-2014/15 was approved by the Council of 
Ministers of Nepal on 3 September 2012 and implemented. The 

 
30. Laxmi Prasad Mainali (Dr.), (2016), Juvenile Justice System in Nepal (1st 
edn.), Putalisadak, Kathmandu: Pairavi Prakashan, P. 144. 
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objectives of this Plan of Action were to ensure the rights of 
juvenile delinquents and children in conflict with the law or 
imprisoned by the verdicts of the court and children dependent 
on prisoners, and to ensure juvenile -friendly justice system. 

To extend juvenile benches phase-wise was one of the core 
strategic interventions of the Second Five-Year Strategic Plan of 
the Nepali Judiciary, 2009/10-2013/14. It focused to enhance the 
capacity of judges and judicial officials involved in the field of 
juvenile justice. To extend juvenile benches in all district courts 
and to effort for the establishment of One Stop Child Justice 
Center in form of model were core objectives of the Five-Year 
strategic Plan of the Nepali Judiciary, 2009/10-2013/14. The 
National Child Policy (National Policy Relating to Children), 2069 
(2012) stated that in order to decide the cases related to children 
a juvenile court shall be established in Kathmandu immediately 
and such shall be established in other districts gradually. Child-
friendly bench shall be established in district courts as per the 
international standards in the districts without juvenile courts. 
However, juvenile courts were not established but juvenile 
benches were established in all district courts of Nepal. 

 6. International Laws on Juvenile Court 

The primary international instrument for juvenile court matters 
is the Convention on the Rights of the Child (CRC), 1989 31which 
is the only legally binding international instrument on juvenile 
justice, alongside the United Nations Standard Minimum Rules 
for the Administration of Juvenile Justice (the Beijing Rules), 

 
31. Adopted and opened for signature, ratification and accession by General 
Assembly Resolution 44/25 of 20 November, 1989 entry into force 2 
September, 1990, in accordance with Article 49 and ratified by Nepal on 14 
September 1990 (29 Bhadra 2047). 
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1985 32; the United Nations Standard Minimum Rules for Non-
custodial Measures (the Tokyo Rules ) , 1990 33; the United 
Nations Guidelines for the Prevention of Juvenile Delinquency 
(the Riyadh Guidelines), 1990 34; the United Nations Rules for the 
Protection of Juveniles Deprived of Their Liberty (Havana 
Rules), 1990 35; the United Nations Guidelines for Action on 
Children in the Criminal Justice System (the Vienna Guidelines), 
1997 36; the International Covenant on Civil and Political Rights 
(ICCPR), 1966 37 and the Standard Minimum Rules for the 
Treatment of Prisoners, 1955 38.. 

 7. National Laws on Juvenile Court 

 7.1 The Constitution of Nepal, 2072 (2015) 

Other specialized courts, judicial bodies or tribunals may be 
formed to try and settle specific types and nature of cases other 
than those mentioned in Article 127 of the Constitution, as 
provided for in the federal law.39 Article 127 states that Supreme 

 
32. Adopted by General Assembly Resolution 40/33 of 29 November 1985. 
33. Adopted by General Assembly Resolution 45/110 of 14 December 1990. 
34. Adopted by General Assembly Resolution 45/112 of 14 December 1990. 
35. Adopted by General Assembly Resolution 45/113 and 68th plenary meeting 
of 14 December 1990. 
36. Recommended by Economic and Social Council Resolution 30 of 21 July 
1997. 
37. Adopted and opened for signature, ratification and accession by General 
Assembly Resolution 2200A (XXI) of 16 December 1966, entry into force 23 
March 1976, in accordance with Article 49 and ratified by Nepal on 14 May 
1991(31 Baishakh 2048). 
38. Adopted by the First United Congress on the Prevention of Crime and the 
Treatment of Offenders, held at Geneva in 1955, and approved by the 
Economic and Social Council by its Resolutions 663 C (XXIV) of 31 July 1957 
and 2076 (LXII) of 13 May 1977. 
39. Article 152(1) of the Constitution of Nepal, 2072(2015). 
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Court, High Court and District Court shall be in Nepal. In 
addition to these courts, judicial bodies may be formed at the 
Local level to try cases under law or other bodies as required 
may be formed to pursue alternative dispute resolution 
methods. On the basis of constitutional provisions, it is said that 
juvenile court (child court) is a specialized court, judicial 
institution or tribunal having special authority to try, hear and 
decide juvenile cases.  

7.2 The Children's Act, 2075 (2018) 

The object of the Children's Act is to make amendment and 
consolidation of the laws relating to children in order to 
maintain the best interests of the children, by respecting, 
protecting, promoting and fulfilling the rights of the child.40 
Substituting the earlier Children’s Act, 2048(1992), the 
Children's Act, 2075 (2018) has come in existence. The Act 
mentions the following substantial provisions on the juvenile 
court: 41 

• The juvenile court shall, while making arrangement for a 
child's alternative care, separating a child from his or her 
parents or guardian, making decision on who has to take 
care of and maintain a child after divorce between his or 
her father and mother shall adopt the process as 
prescribed for the best interests of the child pursuant to 
this Act.  

 
40. Preamble of the Children Act, 2075 (2018). 
41. Sections 16(3), 20(a)-(d), 21(7), 24 (1) - (5), 25 (f), (g) and (i), 26(1)(e), 
27(1)(c) and (3), 30-35, 36(5), 37- 38, 73(1), 78(1), (4) and (5)(a), 79(1), and 
80(1)-(2) of the Children's Act, 2075 (2018). 
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• The juvenile court involved in dispensing juvenile 
justice shall take into account the following matters, in 
the course of dispensing justice, in addition to the other 
matters as provided elsewhere in this Act:  

➢ To take opinion of a child before making a 
decision that affects him or her,  

➢ To provide an opportunity to father, mother, other 
family member or guardian to put their opinion 
before making decision on the subject matter 
associated with the interests and benefits of the 
child,  

➢ To use parlance, speak and behave according to 
the child’s age, level of intellectual development, 
conscience and cultural norms and values,  

➢ To use language preferred by the child and to take 
assistance of an interpreter as required while 
talking to him or her. 

• The child taken under control may be kept in an 
observation chamber with the permission of the juvenile 
court for a maximum twenty-one days, not exceeding five 
days at a time. 

• No child shall be detained in the course of trial and no 
bail or guarantee shall be demanded from him or her. 

• The juvenile court may, for reasons to be recorded, send 
a child accused of an offence to the child reform home 
during trial, in any of the following circumstances: 

➢ If there is adequate ground that the child's life 
would be in danger, someone would get hurt from 
him or her, such a child would go away or any 
other reason that it is not appropriate to put him 
or her elsewhere,  



130                       पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

➢  If it appears from the evidence available for the 
time being that a child accused of an offence 
punishable by imprisonment for a term not 
exceeding three years or more or there is a 
reasonable ground to believe that he or she is an 
offender. 

• Other child accused of offence may be entrusted to his or 
her father, mother, other family member or guardian, 
and in their absence to an institution or person working 
for the welfare of the children on a condition that the 
child will be presented as and when needed. If the 
juvenile court deems that it is not appropriate to keep the 
child in the reform home, taking into account the child's 
physical condition, age, circumstances at the time of 
commission of the offence, it shall not bar the entrusting 
of such a child to his or her father, mother, other family 
member or guardian, and in their absence, to an 
institution or person protecting the rights and interests of 
the child, by specifying the conditions. 

• While entrusting a responsibility of a child, that person 
and the child shall be informed about the specified 
conditions and the consequences that must be borne if 
they have not been followed.  

• If the child who is entrusted to someone does not follow 
the conditions specified by the juvenile court, the trial of 
the case may be made by keeping him or her in the child 
reform home. 

• A child victim shall have the right to get free service of 
the translator, sign language expert or interpreter if the 
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victim does not understand the language used by the 
juvenile court.  

• A child victim shall have the right to get free of cost the 
copy of the documents including the decisions and orders 
made by the juvenile court. 

• A child victim shall have the right to child friendly justice 
to have his or her case heard in camera in stage of judicial 
process. 

• A child accused of an offence shall have the right to 
receive prompt and fair justice from the Juvenile Court, 
in addition to the rights mentioned in the prevailing law 
and elsewhere in this Act, in the course of hearing of the 
case.  

• The juvenile court may, irrespective of the claimed 
amount or the amount of fine or term of imprisonment, 
take decision to divert a child accused of an offence, if it 
appears reasonable to divert the child for his or her best 
interests. The child or guardian may, if not satisfied with 
the order of diversion of the investigating authority and 
the government attorney, file a petition in the juvenile 
court and the child or guardian may, if not satisfied with 
the order of diversion of the juvenile court, file a petition 
in the high court. 

• The Government of Nepal may, on recommendation of 
the Judicial Council, form the required number of 
juvenile courts to originally proceed, try and settle the 
offence committed by the children. The notice of 
formation of the juvenile courts shall be published in the 
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Nepal Gazette, and the territorial jurisdiction and venue 
of such courts shall be as mentioned in the same notice. 
A juvenile bench shall be formed in each district court for 
the proceeding, hearing and settlement of the offence to 
be dealt with the juvenile court until the juvenile court is 
formed. The bench shall consist of the district judge, 
social service provider, child psychologist or child 
specialist. The qualification, appointment, remuneration 
and other conditions of service of the social service 
provider, child psychologist or child specialist shall be as 
prescribed in the Administration of Juvenile Justice 
(Procedure) Rules, 2076 (2019). If an adult person is 
involved, along with the child, in any offence, the matter 
shall be proceeded, tried and settled by the Juvenile Court 
in the case of the child, and the matter shall be proceeded, 
tried and settled pursuant to the prevailing laws in the 
case of the adult person by establishing a separate case 
file. 

• The exercise of jurisdiction of the juvenile court shall be 
made as prescribed in the Administration of Juvenile 
Justice (Procedure) Rules, 2076 (2019). 

• Even if the child attains the age of eighteen years during 
the proceedings of the case, such case shall be proceeded, 
tried and settled by the juvenile court itself.  

• If any child has been accused of offence before the 
commencement of this Act and the case is being 
originally tried by the district court or other body 
pursuant to the prevailing laws, the case shall be 
transferred to the concerned juvenile court after the 
commencement of this Act.  
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• The juvenile court shall try the case in a child friendly 
environment by taking into consideration the age and 
maturity of the child. The court shall make the child 
participate while trying the case and shall provide an 
opportunity to freely put his or her views.  

• The trial and adjudication of the case against a child 
accused of an offence shall be carried out in camera 
bench except as otherwise ordered by the juvenile court. 
During the trial and adjudication of the case in-camera, 
only the concerned child, his or her family member or 
guardian, victim, government attorney, concerned legal 
practitioner and the person permitted by the juvenile 
court may enter into the in-camera bench. The 
procedures of the in-camera bench shall be as prescribed 
in the Administration of Juvenile Justice (Procedure) 
Rules, 2076 (2019). 

• The juvenile court shall, having regard, inter alia, to the 
age, sex, maturity of the child who is held to be subject to 
punishment, nature of the offence and also the 
circumstances of the commission of the offence, postpone 
his or her punishment or make any of following 
appropriate decisions as punishment, with or without 
specifying the terms and conditions:  

➢ To counsel or advise the child about good human 
behaviors by any family member or guardian,  

➢ To give orientation to the child through any 
institution or person that provides the service,  
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➢ To provide single, group or family psycho-social 
counselling service,  

➢ To keep the child under the observation of any 
family member, guardian, school, person or 
institution that provides, 

➢  To send the child for community service that is 
suitable to his or her age, by specifying the nature 
and period of service,  

➢ To make the child stay in the child reform home 
for a period not exceeding that of the punishment 
imposed on him or her. 

• The juvenile court shall generally dispose of a case within 
one hundred twenty days from the date of filing of the 
case and the proceeding and adjudication of such a case 
shall be made on the basis of continuous hearing.  

• If there is satisfactory improvement in the behavior of a 
child kept in the child reform home or kept under the 
protection or supervision of any institution or person 
pursuant to the decision of the Juvenile Court, the child 
welfare authority may recommend the juvenile court to 
reduce or remit the period of reform of such a child. The 
court may reduce or remit the remaining period of 
reform of the child if it thinks it reasonable to reduce or 
remit the period of reform upon examining the 
recommendation received. 

• The juvenile court shall cause the recovery of such a 
reasonable compensation in lump sum or instalments 
from the offender to the victim child that is not less than 
the amount of fine imposed on the offender committing 
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the offence against the child under this Act and the 
prevailing law, having regard to, inter alia, the loss 
caused to the education, and physical and mental health, 
development and family of the child victim.  

• The juvenile court shall have the power to try and dispose 
of cases punishable by this Act except the power of the 
Ministry of Women, Children and Senior Citizens. 

• No person shall publish or broadcast through print or 
electronic media any details that discloses the identity of a 
child concerned with a case that is sub judice in the juvenile 
court. The juvenile court shall keep the identity of children in 
conflict with law confidential. Copies of documents related to 
such charge shall not be given to any person other than the 
concerned police and government attorney’s office, juvenile 
court, the concerned child, family members, guardian, legal 
practitioner of the concerned child and Central and District 
Child Justice Committee. The details related to the child may be 
published or broadcast if publishing or broadcasting the details 
relating to the children in conflict with law does not adversely 
affect the interests of such children, such details, with the 
permission of the Juvenile Court. 

• The Government of Nepal shall appoint the probation 
authority in each district to carry out, inter alia, 
investigation into the concerned case, inspection of the 
observation chamber, diversion, and preparation of 
reports on the status of implementation of the orders by 
the juvenile court, in close contact with the children 
accused of offense. 

• The juvenile court shall not try and dispose of a case 
involving a child charged with committing an offense 
until a legal practitioner is appointed for defending the 
child. In cases where no legal practitioner has been 
appointed on behalf of a child accused of an offense, the 
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concerned juvenile court shall make arrangements to 
make service available from a paid legal practitioner or 
any other interested legal practitioner. 

7.3 The Administration of Juvenile Justice (Procedure) 
Rules, 2076 (2019) 

The Juvenile Justice (Procedure) Rules, 2063 (2006) had outlined 
the procedures for handling cases involving children in conflict 
with the law. They had provided a framework for child-friendly 
proceedings, including procedures for inquiry and hearing 
Child-friendly environment, separate inquiry, psychologist or 
communicator, family presence, social study report, diversion 
and restorative justice, and tribunal concept were key aspects of 
these Rules. Exercising the power vested in it by Section 85 of 
the Children's Act, 2075 (2018), the Supreme Court has framed 
the Administration of Juvenile Justice (Procedure) Rules, 2076 
(2019). The Juvenile Justice (Procedure) Rules, 2063 (2006) were 
replaced by the Administration of Juvenile Justice (Procedure) 
Rules, 2076 (2019). They provide for the procedural provisions 
on the exercise of jurisdiction of child court, hearing of case and 
restorative justice:42 

7.4 The Children's Rules, 2078 (2021) 

Exercising the power vested in it by Section 85 of the Children's 
Act, 2075 (2018), the Government of Nepal has framed the 
Children's Rules, 2078 (2021). The aims of the Rules are to define 
the rights and responsibilities of children in Nepal, provide a 
framework for protecting children from harm and exploitation, 
ensure that children's best interests are considered in all 

 
42.See, Rules 18-29 of Chapter 4 of the Administration of Child Justice 
(Procedure) Regulation, 2076 (2019). 
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decisions affecting them, establish mechanisms for alternative 
care and support for children in need and promote a child-
friendly environment where children can thrive and reach their 
full potential. The juvenile court shall, while making 
arrangement for a child's alternative care, separating a child 
from his or her parents or guardian, making decision on who 
has to take care of and maintain a child after divorce between 
his or her father and mother shall adopt the grounds of process 
for determining the best interests of the child:43 

7.5 The Administration of Juvenile Justice Procedure, 2080 
(2023) 

 Exercising the power vested in it by Section 86 (2) of the Children's 
Act, 2075 (2018), the Supreme Court has framed the Administration of 
Juvenile Justice Procedure, 2080 (2023). Pursuant to Section 41 of 
the Procedure, this procedure shall be used as a supplement to 
the laws under the Act, Rules and other prevailing laws. If any 
provision of this procedure is ultra vires to the prevailing laws, 
the provision of the law shall prevail. It states the procedure to 
be applied by juvenile court for the administration of juvenile.44 

7.6 The Guidelines Relating to Procedure for Diversion of 
Children in Conflict with Law, 2080 (2023) 

Exercising the power vested in Section 86 (2) of the Children's Act, 
2075 (2018), the Supreme Court has prepared the Guidelines 
Relating to Procedure for Diversion of Children in Conflict 
with Law, 2080 (2023).The Guidelines mention the procedures 

 
43.See, Rule 15 of the Children's Rules, 2078 (2021). 
44.See,  Sections 3, 4, 5(1), 12-20, 22(1),(4) and (5), 23, 24(3)-(6), 25-29, 31-35, 
36(3)-(4), 37, 38(3), 39 and 40 of the Administration of Juvenile Justice 
Procedure, 2080 (2023). 
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to be applied by juvenile court for diversion of children in 
conflict with law.45 

7.7 The National Child Policy, 2080 (2023) 

One of key aspects of the National Child Policy, 2080 (2023) is 
strengthening the juvenile justice system. The Policy aims to 
strengthen the juvenile justice system to ensure that children 
who come into conflict with the law are treated fairly and with 
due process.  

7.8 The Juvenile Court Rules, 2081 (2025) 

Exercising the power vested in it by Section 85 of the Children's 
Act, 2075 (2018), the Supreme Court has framed the Juvenile 
Court Rules, 2081 (2025). The Rules state provisions relating to 
jurisdiction, court operation time and dress, control and 
warrant for arrest and monitoring room and permission to keep 
in custody, branch stay in court and functions and duties of 
employees, diversion of children alleged offensive act, charge 
sheet, division of cases and proceeding of cases, case hearing 
and adjudication, implementation of judgment, supervision of 
file and copy, committees stay in court and so on. 

 

 

 

 
45. See, Guidelines 3(1)(a), 4(1)(c), 5(3) -(4), 6(2)-(5) and 25(1)-(3) of the 
Guidelines Relating to Procedure for Diversion of Children in Conflict with 
Law, 2080 B.S. (2023 A.D.) 



Juvenile Court as a Component of Juvenile Justice System in Nepal 139 

8. Judicial Approaches on Juvenile Court in Nepal 

8.1 Advocate Bal Krishna Mainali vs. Ministry of Women, 
Children and Social Welfare et al.46 

The writ petition was filed by the petitioner Advocate Bal 
Krishna Mainali, with a request of an order of mandamus for 
the establishment of juvenile court. There is a clear-cut 
provision under Article 40(3) of the Convention on the Rights of 
the Child, 1989 in which Nepal is a signatory state and under 
Section 55 of the Children’s Act, 2048 (1992) on the 
establishment of juvenile court to proceed, try, hear and settle 
the juvenile cases. But the writ petition was quashed by the 
Supreme Court on the ground that juvenile benches were 
already established. It is pertinent to state that the formation of 
juvenile bench is a temporary arrangement and ultimately, it is 
to be substituted by the juvenile court. The Supreme Court did 
not consider the matter of the writ petitioner seriously.it shows 
the passive attitude of an Apex Court on the establishment of 
juvenile court. 

8.2 Advocate Santosh Kumar Mahato vs. Office of the Prime 
Minister and the Council of Ministers et al. 47 

In this case, a writ petition was filed to repeal the juvenile bench 
that was established through the notification in the Nepal 
Gazette, dated on 2056/12/28 (2000/04/10). It only 
encompassed the district judge. Without the presence of a social 
worker, child psychologist or other child specialist as required 
by Section 55 of the Children’s Act, 2048 (1992). However, this 

 
46. Writ No. 2982 of the Year 2054 (1997), Case: Mandamus, Date of Decision: 
2057/02/03 (2000/)5/16), Supreme Court of Nepal. 
47. NKP (2062 /2005), No. 8, DN 7578, P. 948. 
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provision relates to the establishment of the juvenile court, 
which yet needs to come in existence. Therefore, repealing the 
juvenile bench was denied, as of now it is the only existing 
competent legal body. While deciding the case, the Special Bench 
of Supreme Court showed a degree of passiveness by issuing the 
order that the inclusion of social worker, child psychologist or 
other child specialist in the juvenile bench is a discretionary 
provision and persons, apart from the district judge, could be 
included, as far as such human resources are available. 

Mentioning the responsibility of establishing juvenile bench lied 
on the government, a directive order was issued in the name of 
the Office of the Prime Minister and Council of Ministers to 
initiate the process of establishment of juvenile court 
immediately and inform the progress to the Supreme Court. The 
Court also ordered the Judgment Enforcement section of the 
Supreme Court to monitor such order. It shows judicial activism 
of the Court.  

  8.3 Advocate Ajaya Shankar Jha vs. Office of the Prime 
Minister and Council of Ministers et al.48 

In this case, a writ petition was filed to the Supreme Court for 
the formation of juvenile court on the basis of legal provision 
and prior decision of Court. The Division Bench of the Supreme 
Court issued order of mandamus in the name of the Office of the 
prime Ministers and Council of Ministers, Ministry of Law, 
Justice and Parliamentary Affairs, Ministry of Women, Children 
and Senior Citizens, and Office of the Attorney General for the 
formation of juvenile court on 7 Ashoj 2080 (24 September 2023) 

 
48. Case: Mandamus, Decided on 7 Ashoj, 2080 (24 September 2023), Supreme 
Court of Nepal. 
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within current fiscal year. The Court said that to do to have done 
formation of juvenile court having determined required criteria 
in the consultation of Judicial Council. It was progress and 
revolutionary order of the Supreme Court in the name of 
Government of Nepal for the formation of juvenile court.  

9. Conclusion 

In Nepal, the concept for the establishment of juvenile court was 
developed, after the ratification of the Convention on the Rights 
of the Child, 1989 and enforcement of the Children's Act, 2048 
(1992). After that the issue of juvenile court had been a matter 
of public concern in Nepal. The Children’s Act, 2048 (1992) first 
envisioned a juvenile court to hear cases relating to children. As 
no initiative was taken for years to implement the legal 
provision, Advocate Santosh Kumar Mahato moved the 
Supreme Court in 2004 seeking its intervention. The order issued 
on November 24, 2005 asked the government to establish such 
courts, but that never happened. The  Children’s Act, 
2075(2018), which replaced the 2048 (1992) Act, also envisions 
the establishment of juvenile courts. Section 30 of the Act says 
the Nepal Government may, on the recommendation of the 
Judicial Council, form the required number of juvenile courts to 
originally proceed, try and settle the offence committed by 
children. It envisioned constituting juvenile benches in the 
district courts until separate courts are established. Several 
district courts have juvenile benches to look into children’s legal 
cases. 

Advocate Ajay Shankar Jha moved the Supreme Court 
demanding an order against the government, asking it to 
establish juvenile courts in districts with 100 or more cases 
related to children for three consecutive fiscal years. Issuing a 

https://daodarchula.moha.gov.np/en/post/children-s-act-2075
https://daodarchula.moha.gov.np/en/post/children-s-act-2075
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full text of the order, a Division Bench of the Supreme Court 
asked the Prime Minister’s Office, the ministries concerned and 
government bodies to constitute the courts by the end of the 
fiscal year 2080-81 (2023-24). Reiterating earlier court orders 
and quoting existing legal provisions, the Court said, “Now it is 
not the government’s prerogative to decide whether or not to 
constitute the courts." The Court also directed the Judgment 
Enforcement Directorate to monitor whether the ruling was 
implemented. The Judicial Council recommended to the 
Government for the formation of juvenile court on 6 Mangsir 
2081(21 November 2024). The Government of Nepal, after 
repetitive orders from the Supreme Court, decided to constitute 
the first juvenile court in the federal capital on 15 Magh 2081(28 
January 2025). The Government established its first juvenile 
court in Bhaktapur and the court started its service from 2 
Baisakh 2082 (15 April 2025) as per the decision of the Council 
of Ministers published in the Nepal Gazette, to handle cases from 
Kathmandu, Lalitpur, Bhaktapur, and Kavrepalanchok districts. 
The Court is the first of its kind in Nepal, addressing a need for 
dedicated attention to juvenile justice. The Court's 
establishment is intended to streamline Nepal's judicial system 
and ensure that juvenile cases receive specialized 
attention. This initiative reflects the government's commitment 
to improving Nepal's juvenile justice system and providing 
specialized treatment for juvenile cases. All the cases pending in 
the juvenile benches of district courts from the four districts 
transferred to the juvenile court. Similarly, the records of all the 
decisions made by the juvenile benches of the four district 
courts also transferred to the juvenile court.  

Petitions are the formal beginning of juvenile court proceedings. 
A formal petition may be made to the court for its intervention. 
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Petitions describe the juvenile’s problems that should be 
resolved by the court. They are issued for allegations of 
delinquency as well as for cases of alleged victimization. Police 
and other members of the community, such as teachers, parents, 
and neighbors may make petitions to juvenile court. Intake 
officers are officials of the juvenile court who are usually 
probation officers or a court-employed social workers. 
Adjudication is the judgment of the juvenile court hearing. 
Juveniles stand before a juvenile court for an adjudicatory 
hearing but not for a trial. Juvenile court case dispositions fall 
into dismissal, placement, probation, probation before 
judgment, and other categories. Disposition is the stage of 
juvenile court hearing where the judge decides what to do with 
the juvenile before the court. Dispositional hearing in juvenile 
court is similar to the sentencing hearing in adult court. 

Official and nonofficial juvenile justice institutions are 
components of juvenile justice system. Juvenile court is one of 
the official juvenile justice institutions or components and 
integral parts of juvenile justice system. Juvenile court is 
arguably the center of juvenile justice system. In this system, the 
primary duty of social workers, probation officers, case 
managers, and the other professionals is to inform and advise 
the juvenile court on the status of each juvenile. Juvenile court 
is of civil nature rather than criminal. In nutshell, it is said that 
juvenile court is one of the components of juvenile justice 
system in Nepal. 

 
 
                                                                         



Contextualizing Nariman’s God 
Save the Supreme Court: The Peril of 
Judicial Subjectivism in Overcriminalization 

 

     Advocate Dr. Subash Acharya• 
 
1. Lighting the Hon'ble Supreme Court 
God Save the Hon’ble Supreme Court1 has become a talk of the 
town since its publication in 2018, it is once again in discourse 
since the death of the author Fali S. Nariman on 21st Feb, 2024. 
The book is one of the best-selling legal genre book in oriental 
continent.  

In the first chapter of God Save the Hon’ble Supreme Court, 
Nariman atypically sets the interrogative title “GOD SAVE THE 
HON’BLE SUPREME COURT: Have the Best Times Disappeared?” 
and tries to justify why he raised the question 'have the best 
times disappeared?'  

Nariman recites the words of Thurgood Marshall that the only 
real source of power that judges can tap is the respect of the 
people.2 However, it is turning into the worst of times instantly 
with the following two events; he says:  

In May 2017, in a decision of a Bench of seven judges,3 
the Supreme Court of India, invoking its inherent 

 
• Dr. Acharya is an Advocate, a member of the Supreme Court Bar Association; 
and, also the Principal of Global School of Law (GSL). He holds a PhD from 
Tribhuvan University in Judicial Limitations on the Interpretation of Criminal 
Statutes, an LLM in Criminal Law (Gold Medal), and an MA in English. 
1 Fali S. Nariman, God Save the Hon'ble Supreme Court (2018). 
2 Id. at 21. 
3 2017 (7) SCC 1. 
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jurisdiction under Article 129, felt compelled to punish 
a sitting judge- Justice C.S. Karnan of one of India’s 
oldest superior courts, the High Court of Madras- 
holding him guilty of contempt of court! It had never 
happened before (and one can only express the hope 
that it never happens again!).4 

On 12 January 2018, four (of the then senior most) 
judges of the Supreme Court- Justice Jasti Chelameswar, 
along with Justices Ranjan Gogoi, Madan B. Lokur, and 
Kurian Joseph- summoned a press conference with 
their grievances against the Chief Justice of India, 
Justice Dipak Misra.5  

Along with this ‘unfortunate precedent’6 he recalls several other 
'bad precedent'7 in Supreme Court of India and advises 
ironically to settle the clash in judicial sophistication in the 
following words:  

I suggest that in desperate times like these when public 
confidence in the highest court of India is at an all-time 
low, it would not be inappropriate to amend the last 
sentence of the traditional chant in the US into a single 
impassioned prayer on the lips of all Indian citizens:  

  God Save the Hon’ble Supreme Court.8 

In the USA conflicts inside Supreme Court have been expressed 
in Philip J. Cooper's Battles on the Bench: Conflicts Inside the 

 
4 Nariman, supra note 2, at 31. 
5 Id. at 35. 
6 Id. at 32. 
7 Id.  
8 Id. at 72. 
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Supreme Court (1995).9 Philip uses the metaphor 'Marble 
Temple' for the US Supreme Court where the combat supersedes 
collegiality. It is not mere 'judicial stress' or 'fights' that lead to 
bickering amongst judges. There are other causes as well, such 
as refusal of judges to see eye-to-eye with their colleagues, or 
with their chief justice on matters of policy or practice. Philip J. 
Cooper narrates the judges combat in the following words:10  

Filled with wonderful vignettes and telling anecdotes, 
battles illuminate the court's legendary and little-
known clashes from John Marshall to Ruth Ginsberg 
and helps us understand why they fight, how they fight, 
and why their fights matter. In the process, it reveals a 
long tradition of strategic flattery, cajolery, name-
calling, threats, subterfuge, and sermonizing-all in an 
effort to win over or run over fellow justices!!  

Nariman also recalls a distinguished Chief Justice of the United 
States Earl Warren, who said: "Life on the Court is like a 
marriage; one cannot tolerate it if it is one-battle-after-
another."11 This type of one-battle-after-another syndrome, 
occasional quarrels amongst the judges, ill feeling between 
members of the court are unreported hidden facts.  

Public normally do not question on judges' activities, not 
because of faith but fear of contempt of court. Even the learned 
advocates remain silence because they have a docket of cases to 
plead before them. The learned advocates have a shadow of 

 
9 PHILIP J. COOPER, BATTLES ON THE BENCH: CONFLICTS INSIDE THE SUPREME COURT 
(1995).  
10 Cited from, supra note 2, at 63.  
11 Id.  
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conflict of interests, which can be realized in every tiffin time at 
Bar's common hall. Thus, their loud and clear voice do not come 
behind the Bar. In this way, power dominates truth in the system 
of authority.  

2. Where does this battle get reflected?  

The outcomes stemming from such judicial battles create a 
subjective constraint on judges. This influence seeps into their 
evaluations of evidence within cases. Regardless of how 
objective a person aims to be, their personal experiences and 
wisdom inevitably influence their writings. While complete 
avoidance of subjectivism may be unattainable in normative 
science, one should always strive to maintain a distance from it. 
The larger issue arises from overcriminalization due to the 
expansive interpretation of criminal statutes, diverging from 
the limitations set by the rule. 

Richard A. Posner, a retired judge and a senior lecturer at the 
University of Chicago Law School examines it in his How Judges 
Think (2019).12 He presents two practical concepts of law as 
below:  

In one, which can actually span the considerable 
distance between the philosophies of adjudication of 
Antonin Scalia and Ronald Dworkin, law is distinct 
from politics and policy; it is the realm of rules, rights, 
and principles. In the other, law, at least insofar as the 
study of judges is concerned, is whatever judges do in 
their official capacity unless they go wild and court 
impeachment for being usurpative. I shall continue to 

 
12 RICHARD A. POSNER, HOW JUDGES THINK (2019). 
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call the first concept of law legalism and the second 
pragmatism, though it is a stretch to call Dworkin a 
legalist, for really what he has done is relabel his 
preferred policies ‘principles’ and urged judges to 
decide cases in accordance with those ‘principles’ and 
ignore (other) ‘policies’, which are consigned to the 
legislature. We shall see Scalia’s commitment to 
legalism is also in doubt. 

Legalism consists of techniques for evaluating 
evidence; interpreting legally operative texts such as 
statutory and contractual provisions; applying rules to 
the facts of a case (which may mean applying a rule in 
a new, unforeseen situation); choosing between 
governing an area of law by a broad rule, which 
lawyers call ‘standard’, or by a narrow or specific rule 
(a ‘rule’ in contrast to a standard); and drawing 
analogies and distinctions between precedents and the 
case at hand (following or distinguishing precedents).13  

Posner's point is that in the whole process of the technique of 
evaluating the evidence, there are internal constrains in a judge. 
Such subjective restrain in judges are subject to persons, but 
with all persons.  

Douglas N. Husak, a distinguished Professor of Philosophy and 
co-director of the Institute for Law and Philosophy at Rutgers 
University, presented this problem in his book 
Overcriminalization (2008).14 In this book, he writes how the 
United States suffers from overcriminalization, and describes 

 
13 Id. at 175. 
14 DOUGLAS HUSAK, OVERCRIMINALIZATION: THE LIMITS OF THE CRIMINAL LAW (2008). 
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the phenomena in producing massive injustice.15 He cites Ronald 
Gainer, once Associate Deputy Attorney General in the 
Department of Justice, who describes the current state of federal 
criminal law as follows:16  

Federal statutory law today is set forth in the 50 titles 
of the United States Code. Those 50 titles encompass 
roughly 27,000 pages of printed text. Within those 
27,000 pages, there appear approximately 3,300 
separate provisions that carry criminal sanctions for 
their violation. Over 1,200 of those provisions are found 
jumbled together in Title 18, euphemistically referred 
to as the ‘Federal Criminal Code’. 

⎯ Ronald Gainer: ‘Federal Criminal Code 
Reform: Past and Future,’ 2 Buffalo 
Criminal Law Review 45, 53 (1998) 

Husak breaks the conceptual apparatus of crime as mala in se 
from mala prohibita; and improvises it into three categories: 
overlapping offenses, crimes of risk prevention, and ancillary 
offenses: 

The first category overlapping crimes. We 
overcriminalize partly by re-criminalizing—by 
criminalizing the same conduct over and over again. As 
Stuntz observes, ‘federal and state codes alike are filled 
with overlapping crimes, such that a single criminal 
incident typically violates a half dozen or more 
prohibitions.’17 

 
15 Id. at v. 
16 Id. at 9. 
17 Id. at 36. 
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Offenses of risk prevention (or risk creation) are a 
second category of statute that has contributed to the 
phenomenal growth of the criminal law. After all, the 
state has long proscribed just about every possible 
means of directly causing harm—even if it resorts to 
recriminalization—but there is virtually no limit to 
how far the state might go in protecting persons from 
novel ways that harm might be risked. Crimes of risk 
prevention are examples of inchoate offenses. Roughly, 
an offense is inchoate when not all of its instances 
cause harm. These offenses do not prohibit harm itself 
but, rather, the possibility of harm—a possibility that 
need not (and typically does not) materialize when the 
offense is committed. New crimes of risk prevention 
can easily be generated by proscribing conduct more 
and more remote from the ultimate harm to be 
prevented.18 

My third and final category of relatively new kinds of 
crime might be called ancillary offenses. Roughly, 
ancillary offenses function as surrogates for the 
prosecution of primary or core crimes and bear an 
indirect relation to them. They are created mostly for 
situations in which a defendant is believed to have 
committed a primary or core offense, but prosecution 
is unlikely to be successful or is otherwise thought to be 
undesirable. On some occasions, the state cannot prove 
the commission of the core offense, or its evidence of 
this offense is inadmissible because it has been 
obtained illegally. These occasions have led to the 
enactment of growing numbers of ancillary offenses 

 
18 Id. at 38. 
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that surround core crimes. Because most of these 
statutes have neither common-law analogues nor well-
established public meanings, legislators have broad 
authority to define them as expansively as they wish. 
As a result, many of these laws venture into the ‘gray 
zone of socially acceptable and economically justifiable 
business conduct.’ The features of many of these 
offenses—the absence of culpability requirements, the 
shifting of burdens of proof, the imposition of liability 
for omissions, and the implicit trust in prosecutorial 
discretion to prevent abuse—compromise fundamental 
principles long held sacrosanct by criminal theorists. 
These crimes lie far outside the core of criminal law 
and seem unlikely to satisfy the criteria in a theory of 
criminalization.19 

A topical development in Supreme Court of Nepal reflects- to 
term in better word- 'intellectual competitiveness' in some 
cases. For example, the judgment of the Constitutional Bench on 
the case no. 074-WC-0020 and Division Bench on the case no. 
075-CR-0051 do not only seek for theoretical clarification that 
which decision is correct; rather, it also raises the question on 
the trend of judicial practice and its settlement for the 
precedent. Why the judges do not abide the earlier precedent? 
In another issue, this variability was reflected in case no. 079-
WH-0187 versus case no. 079-WH-0210 even though the prior 
file was attached with in the latter case.  

There is numerous list of such decisions where the judges of 
Supreme Court have not abided earlier decisions, nor have they 

 
19 Id. at 40, 41. 
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sent to resolve the issue to larger bench. But just delivered their 
decisions though varying with earlier one; in most of the cases, 
without mentioning the reason and rational of variance. 
Recently, the Constitutional Bench of the Supreme Court 
delivered a decision on the issue of the legality of the 
constitutional appointment of 52 officials including that of CIAA 
members.20 Their varying opinions are worth noting for the 
foundational basis of the judgment.21 

This is not a hidden problem; it has been reported long ago. The 
Supreme Court Bar Association of Nepal had formed a ten 
member’s Decision Review Committee under coordination of Sr. 
Adv. Mahadev Prasad Yadav in 2077. The Committee reviewed 
Corruption Cases decided by Supreme Court, and presented the 

 
20 077-WC-0026, Decision Date: 2082/03/18 (July 2, 2025). 
21 The 52 officials included 32 officials recommended on December 15, 2020 
and appointed on February 3, 2021 under the Constitutional Council 
(Functions, Duties, Rights and Procedures) First Amendment Ordinance 2020, 
and another 20 officials recommended on May 9, 2021 and appointed on June 
24, 2021 under the Constitutional Council (Functions, Duties, Rights and 
Procedures) First Amendment Ordinance 2021. The five-member bench led by 
Chief Justice Prakash Man Singh Raut and joined by Justices Sapana Pradhan 
Malla, Manoj Kumar Sharma, Kumar Chudal, and Nahakul Subedi issued a 
split decision. The majority Sapana Pradhan Malla, Manoj Kumar Sharma, 
Kumar Chudal confirmed the validity of both phases of appointments and 
dismissed the writ petition while Chief Justice Prakash Man Singh Raut and 
Justice Nahakul Subedi dissented, holding that the first phase of 32 
appointments should be annulled. The second phase of 20 appointments was 
unanimously confirmed.  Justice Sapana Pradhan Malla while siding with the 
majority to dismiss the writ, wrote a separate concurring opinion directing 
that all 52 officials must undergo parliamentary hearings within 45 days of the 
judgment as their original appointments had bypassed the constitutional 
requirement. 
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differences in ratio and violation of the doctrine of precedent in 
its report Decision Review Committee’s Report, 2077.22 

The report analyses the differences of ratio in the decisions, 
particularly in Corruption Cases under various themes of 
corruption including bribery, illegal property, forged report, 
duplicate certificate etc., as decided by Supreme Court of Nepal 
from 2065 to 2075. The report concludes with very alarming 
remarks:  

Supreme Court’s decisions have unnatural variability. 
Supreme Court is the source of judicial guidelines. It is 
the creator of judicial culture. However, the fact that 
the decisions are not in uniformity indicates that the 
Supreme Court is derailing from judicial values and 
principles. The unnatural variability in its decisions 
indicates the arbitraries and loses faith of the people. 
And, it is very serious problem.23   

The report repeatedly questions on the judicial discipline and 
accountability, basically resulting out of violation of the 
principle of precedent.  

3. It's side effect on overcriminalization  

It is axiomatic truth in criminal law that what criminalizes is 
only the law.24 Not the judges nor their interpretations. 
However, when there is scarcity of judicial discipline, when 

 
22 SUPREME COURT BAR ASSOCIATION, SUPREME COURT BAR ASSOCIATION’S DECISION 

REVIEW COMMITTEE’S REPORT, 2077 (2020).  
23 Id. at 283, 284. 
24 Criminal law applies strict construction opposing liberal construction 
applied in constitutional law. This article refers the references relating to 
criminal law and interpretation of criminal law.  
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there is dearth in judges accountability, when there is drought 
in principles- subjectivism dominates over objectivism, personal 
experience and emotion cover up the wisdom and logic results 
in overcriminalization from the root of so-called self-esteem. 
This is a big problem with the judges elsewhere in the post-
modern world.  

In 1968, Sanford H. Kadish25 presented The Crisis of 
Overcriminalization26 connecting to private morality: 

In this piece I want to comment on the problems of 
overcriminalization in just three kinds of situations, in 
each of which costs paid primarily affect the day-to-day 
business of law is used: (1) to declare or enforce public 
standards of private morality, (2) as a means of 
providing social services in default of other public 
agencies, and (3) as a disingenuous means of 
permitting police to do indirectly what the law forbids 
them to do directly.27 

In 2011, Dennis F. Baker28 wrote The Right Not to be 
Criminalized29 which tries to explain the legitimacy of ‘just 
criminalization’ over ‘crisis of unjust criminalization’, and 
argues that the right not to be criminalized is not merely a 

 
25 Professor of Law at University of California, and visiting Professor of Law at 
Harvard Law School. He also served as general consultant for the President’s 
Commission on Law Enforcement and Administration of Justice. 
26 Sanford H. Kadish, The Crisis of Overcriminalization, 17 AMER. CRIM. LAW 
Q. 69, 70 (1968). 
27 Id.  
28 Professor at King’s College, University of London. 
29 DENNIS F. BAKER, THE RIGHT TOT TO BE CRIMINALIZED: DEMARCATING CRIMINAL LAW’S 

AUTHORITY (2011). 
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cardinal human right found in morality, but is also a 
constitutional right.30  

Baker opposes unfair criminalization and construing unjust 
criminalization.31 He states various such unfair and unjust 
criminalization in practices; as below:  

Unfair and unjust criminalization flows from a number 
of practices including the mislabelling of innocuous 
conduct as criminal; eliminating the ex post culpability 
requirement without moral justification (strict and 
vicarious liability for crimes that result in conviction 
and/or imprisonment); eliminating the ex ante 
‘imputability of blame for remote harm’ requirement 
without justification (i.e., criminalizing people for 
being a mere ‘but for’ cause of harm caused by the 
intervening choices of others: remote harms); imposing 
disproportional punishments; and through the 
circumvention of human rights and due process 
protections by, for example blurring the civil and 
criminal law. From the ex ante criminalization 
perspective the lawmaker has to consider a number of 
factors including what can be fairly labelled as 
criminal; the sentences that should be set for various 
offenses; and the structure that the criminal law will 
take to ensure that criminal liability will only be visited 
on those who are deserving of criminal censure.32 

All these types of practices that allows unfair and unjust 
criminalization is the violation of right- ‘right not to be 

 
30 Id. at x, xi. 
31 Id. at 3. 
32 Id. at 9. 
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criminalized’ that he deals under the title “Unprincipled 
Criminalization.”33 He says:  

The right to not to be criminalized is a basic human 
right that aims to protect individuals from 
unwarranted state interference of a penal nature. In 
particular, the right is geared towards protecting 
individuals from being unjustly criminalized. The right 
is a basic moral right, but it is also a fundamental legal 
right. It is formed by a number of specific protections 
as well as the more general protections found in the 
Fifth and Eighth Amendments of the U.S. Constitution, 
and the corresponding rights concerning deprivation of 
liberty and fair punishment as set out in Articles 3, 5 
and 8 of the European Convention and Articles 7, 9, and 
12 of the Canadian Charter of Rights and Freedoms.34  

Baker argues that the various courts around the world use 
different standards of interpretation, but the differences are 
more formal than substantive. A careful analysis of the personal 
autonomy and fair punishment type provisions found in the 
various constitutions demonstrates that these types of rights, 
however differently worded and however differently 
interpreted in the past, contain a general right not to be 
criminalized.35 He states:  

The ‘the margin of appreciation’ doctrine allows courts 
take into account that the ECHR will be interpreted 
differently in different countries, but it should not 
permit the Strasbourg Court to endorse interpretations 

 
33 Id. at Chapter One. 
34 Id. at 9, 10. 
35 Id. at 10. 
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that would result in human rights abuses, such as 
allowing a person to be criminalized and jailed for 
engaging in innocuous activities or allowing a person 
to be sent to prison for 40 years for shoplifting and so 
forth. Allowing someone to be jailed for 40 years for 
shoplifting contravenes our deeply held conventional 
(Western) standards of justice- the very same 
standards that we ask non-Western states to comply 
with.36 

As written in the very first paragraph: “In this book my goal is 
not merely to discuss the moral limits of the criminal law. 
Instead, the focus is on the legal limits of the criminal law,”37 this 
book reminds judges not to forget the legal limits even in course 
of battle.  

In 2012, Stephen F. Smith38 came with Overcoming 
Overcriminalization39 which stated overcriminalization as a 
quantitative problem. Under the sub-title ‘judicial crime 
creation’ he writes:  

Another major problem with federal criminal law is 
that it allows courts essentially to create new crimes. 
The root of the problem here is that the courts are 
notoriously inconsistent in their adherence to the 
venerable rule of lenity. The rule of lenity—one of the 
few Marshall Court doctrines that has not achieved 
canonical status—requires courts to construe 

 
36 Id.  
37 Id. at 1. 
38 Professor of Law, University of Notre Dame. 
39 Stephen F. Smith, Overcoming Overcriminalization, 102 J OF CRIM. LAW & 
CR. 85, 100 (2012). 
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ambiguous criminal laws narrowly, in favour of the 
defendant. It does so not to show lenience to 
lawbreakers, but to protect important societal interests 
against the many adverse consequences that judicial 
expansion of crimes can produce—consequences such 
as the usurpation of the legislative crime-definition 
function, not to mention potential frustration of 
legislative purpose and unfair surprise to persons 
convicted under unclear statutes. The rule of lenity 
therefore reflects, as Judge Henry Friendly once put it, 
a democratic society’s instinctive distaste against men 
languishing in prison unless the lawmaker has clearly 
said they should. 

More to the point here, faithful adherence to the rule of 
lenity would require courts to counteract 
overcriminalization. The rule of lenity requires courts 
to narrow, rather than broaden, the scope of 
ambiguous criminal laws. This would prevent 
prosecutors from exploiting the ambiguities of poorly 
defined federal crimes to criminalize conduct Congress 
has not specifically declared a crime. The rule of lenity 
would thus make poor crime definition an obstacle to—
not an occasion or excuse for—more expansive 
applications of federal criminal law. 

Unfortunately, the federal courts treat the rule of lenity 
with suspicion and, at times, outright hostility. 
Although it sometimes faithfully applies the rule of 
lenity, the Court has on many other occasions either 
ignored lenity or dismissed it as a principle that applies 
only when legislative history and other interpretive 
principles cannot give meaning to an ambiguous 
statute.  
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The result of the judiciary’s haphazard adherence to 
the rule of lenity is as predictable as its results have 
been misguided. As previously explained, federal 
judges have repeatedly used ambiguous statutes as a 
basis for creating new federal crimes and have 
expanded the reach of overlapping federal crimes to 
drive up the punishment Congress prescribed for less 
serious federal crimes.114 The end result of such 
assaults on the rule of lenity is necessarily a broader 
and more punitive federal criminal law.40 

He concludes this scenario simply as an ‘assault on rule of 
lenity.’41 

In 2013, Paul J. Larkin42 wrote Public Choice Theory and 
Overcriminalization43alarming how public choice theory is 
influencing legislature to legislate new offences every day 
without any fair labelling, which is hitting in the problem of 
overcriminalization in Unites States of America.  

Larkin states that “Overcriminalization is becoming an 
increasingly important issue in modern-day criminal law.”44 He 
says it has been realized by various stakeholders including 
American Bar Association, Justice Department officials, the 
House Judiciary Committee, and even the Media have picked up 

 
40 Id. at 567, 568. 
41 Id. at 568. 
42 Senior Legal Fellow & Manager, Overcriminalization Project, the Heritage 
Foundation; M.P.P., George Washington University. 
43 Paul J. Larkin, Public Choice Theory and Overcriminalization, 36 HARV. J OF 
LAW & PUB. POLICY. 1, 13 (2013). 
44 Id. at 720. 
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on it.45 According to Larkin, it is happening because of “the 
public’s demand for more and more criminal laws, along with 
harsher and harsher treatment of criminals.”46  

To him, “overcriminalization is less a problem with the 
substantive criminal law than it is with the law making 
process.”47 He accuses, as far as overcriminalization goes, 
“legislatures are the biggest offenders. Over the last fifty years, 
legislatures have become ‘offense factories’ that churn out new 
statutes each week.”48 His point is that such passing numerous 
legislation week by week lack fair labelling and fair warning 
that turns into the overcriminalization of an individual.  

To avoid such problem of overcriminalization, he expects form 
judges to dust off the principles of criminal law:  

If judges are persuaded that overcriminalization is a 
problem, they are in a position to change this situation 
without becoming ‘activist’. Several criminal law 
doctrines can be dusted off and used by courts that 
would protect morally blameless parties from winding 
up in prison due to the rent-seeking conduct of private 
parties and the vote-seeking behaviour of political 
actors. At a minimum, judges can use their prestige to 
tell the public the true effect of the overexpansion of 
criminal laws and why it is harmful.49 

 
45 Id. at 721. 
46 Id.  
47 Id. at 722. 
48 Id. at 724, 725. 
49 Id. at 793. 
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In 2017, Kahryn Riley came with loud and clear over-cry with 
The Problem of Overcriminalization.50 It was a legislative 
testimony presented to the Michigan Law Revision Commission 
by the Mackinac Center’s Policy Analyst Kahryn Riley on 18th 
May, 2017.51 Kahryn Riley is an attorney, and an alumna of 
Hillsdale College and Regent University School of Law.52 

In this paper, she addresses the problem of overcriminalization 
in Michigan, based on a testimony: 

We discovered this problem after learning about a 
number of stories of people put into legal jeopardy by 
Michigan’s criminal law. One such individual was Lisa 
Snyder, whom the state charged with running an illegal 
daycare after she volunteered to help her neighbor’s 
children board the school bus each morning, free of 
charge. She was able to obtain counsel and eventually 
the law was changed, but many defendants might not 
have the resources to obtain this outcome.53 

The paper finds that “Michigan repeal outmoded or duplicative 
laws, and that the state enact a default criminal intent standard 
to protect citizens who unknowingly violate criminally 
enforceable statutes or regulations that govern conduct that is 
not intuitively wrong.”54 And, it presents the reforms for two 
reasons.  

 
50 Kathryn Riley, The Problem of Overcriminalization, Michigan Law Revision 
Commission: Mackinac Center for Public Policy (May 18, 2017). 
51 Id. at Front Cover of the Paper. 
52 Id. at 4. 
53 Id. at 1. 
54 Id. at 2. 
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First, a state’s criminal code should protect individual 
liberty and private property — not be a tool to regulate 
every aspect of human conduct.  

Second, a very broad criminal code creates a risk that 
prosecutions will vary markedly from jurisdiction to 
jurisdiction and that scarce resources will be diverted 
from the enforcement of serious violent and property 
crimes.55 

4. One's Own Comment  

In giving the leading judgment in a case of corruption Justice 
Ishwor Prasad Khatiwada postulated "andher nagari chaupat 
raja, takke ser bhaji takke ser khaja" that satires not only the 
criminal investigation standard of the country but overall 
criminal justice system, of which a part is obviously the judges 
too.56 I do hesitate to translate it here, rather present some 
findings of three reports that will illustrate the scenario: 

a) Supreme Court Bar Association’s The Study 
Committee’s Report, 2064:57 

Supreme Court Bar Association of Nepal formed a four 
member’s study committee under coordination of Shreehari 
Aryal to study the problems, complains of stakeholders on 
the activities of judiciary in Nepal, and to suggest the 
findings in order to enhance the faith of people on judiciary. 
The Committee submitted a comprehensive report, which 

 
55 Id.  
56 Namaraj Bhandari vs. Government of Nepal (NKP 2078, Vol. 1, Decision No. 
10635) 
57 SUPREME COURT BAR ASSOCIATION, THE STUDY COMMITTEE’S REPORT, 2064 (2008). 
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was published by the publication committee of Supreme 
Court Bar.58  

Chapter 3 of the Report, entitled “Pitfalls in the Laws”, 
explains the weaknesses practiced in judicial practices along 
with pitfalls in laws itself. Among them, the problem of 
derailing from the principles in hearing system is also 
enlisted as one of the major problem in judicial practices.59 
According to this report, there are five basis reasons- based 
on the opinions of the stakeholders- of declining public faith 
on judiciary, enlisted as below:60  

a Reason of excessive discretionary power in law 28.89 % 

b Reason of interpreting the law to invoke the self-bias 24.87 % 

c Reason of ambiguous and plural meaning generating 
legislation 

21.60 % 

d Reason of not applying the scientific drafting system 12.81 % 

e Reason of not implementing the whatsoever existing 
law 

11.80 % 

Of these, the use of ‘excessive discretion’ and problem in 
‘interpretation of laws’ promoting self-bias reflect the need of 
following the restrictive construction of the court including 
in criminal cases.  

b) Office of Attorney General & Center for Legal 
Research and Resource Development (CeLRRd)’s 

 
58 Id. at 2-9. 
59 Id. at 47, 48 (under sub title 3.2.1). 
60 Id. at 50 (under sub title 3.3.1.1, Table 9). 
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Baseline Survey on Criminal Justice System of Nepal, 
2069 (2013):61 

It was a baseline survey conducted jointly by the Associate 
Professors Mr. Ganesh Bdr. Bhattarai, Mr. Suraj Basnet and 
Ms. Sushila Karki of Kathmandu School of Law (KSL), and 
published by Office of Attorney General & Center for Legal 
Research and Resource Development (CeLRRd). 

The baseline survey was conducted in 15 sample Districts, 
and was generalized to overall criminal justice system of 
Nepal. The Districts were selected based on geographical 
representation including Terai Region, Hilly Region, and 
Terai-Hilly Region:62 

Terai: Kanchanpur, Rupandehi, Chitwan, 
Parsa, Siraha, Morang and Banke. 

Hilly: Taplejung, Kathmandu, Lalitpur, 
Mustang, Rasuwa, Baglung, Jumla 
and Doti. 

Terai-
Hilly: 

Chitwan, Rupandehi, Banke and 
Kanchanpur.   

The baseline survey collected the registered criminal cases of 
two fiscal years from 2067/068 to 2068/069 in District 
Prosecutor Office, District Police Office, District Court, and 
had studied the overall scenario of functioning of the system 
components of criminal justice system and their weaknesses.  

 
61 OFFICE OF ATTORNEY GENERAL & CENTER FOR LEGAL RESEARCH AND RESOURCE 

DEVELOPMENT (CELRRD), BASELINE SURVEY ON CRIMINAL JUSTICE SYSTEM OF NEPAL, 
2069 (2013). 
62 Id. at 10. 
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In its subtitle under 7.5.2 ‘Average Time Used for Judicial 
Duty’, the report has presented the average time used for 
judicial service, which is surprisingly only 4.5 hours per 
working day.63 Then, the report draws some conclusions 
relating to the principles of criminal justice system, as below:  

o The personnel working in various agencies of 
criminal law did not have proper sensibility 
towards the values of the principles of fair and 
impartial justice system.  

o Lack of realization towards weakness and 
mistakes in their duty performance 

o The tendency of perceiving criminal justice as 
administrative departmental phenomenon is 
found massive.64  
 

c) Ministry of Law, Justice and Parliamentary Affairs’ 
Baseline Survey on Crime Report, 2072 (2015)65 

It was the first ever baseline survey on crime done by 
Government of Nepal.66 The High Level Task Force formed 
under the Chairmanship of the then Justice Kalyan Shrestha 
recommended the Government of Nepal to conduct a 
baseline survey on crime. The Council of Ministers endorsed 
it, and order the Ministry of Law, Justice and Parliamentary 
Affairs to pursue the survey. The Ministry did survey in ten 
districts for the fact findings on numbers of crime, their 

 
63 Id. at 156. 
64 Id. at 167. 
65 MINISTRY OF LAW, JUSTICE AND PARLIAMENTARY AFFAIRS, BASELINE SURVEY ON CRIME 

REPORT, 2072 (2015). 
66 Id. at Statement, Agni Prasad Kharel, Minister, Ministry of Law, Justice and 
Parliamentary Affairs. 
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types, causes, and the modus consulting the stakeholders 
and the parties of the crime.67 However, the study did not 
consult Nepal Bar Association in its thorough process.  

The Report, in its first page itself, cites the fact that altogether 
“84 Acts grant the power to Extra-judicial Authorities to 
adjudicate criminal cases, and sentence to imprisonment 
and impose fine.”68 This illustration is an eye opening to see 
the situation of criminal justice system in Nepal. On the other 
hand, Nepal does not have specialized criminal courts at any 
tier of judiciary, with an exception to the Special Court. The 
judges who interpret the general laws, do interpret 
constitutional, and penal laws as well. This fact also indicates 
the chance of inconsistencies in interpretation of penal 
statutes.  

In Chapter 5, entitled “Effectiveness of Criminal Justice 
System”, the Report presents the data on ‘effectiveness of 
court’s functioning’ as below:69  

District Effectiv
e 

Modera
te 

Not 
effectiv
e 

Don’
t 
Kno
w 

No 
Answe
r 

Tota
l 

Taplejung 11.5 36.4 22.9 28.5 0.7 100 

Morang 10.2 47.7 5.6 36.3 0.2 100 

 
67 Id. at Statement, Tek Prasad Dhungana, Secretary, Ministry of Law, Justice 
and Parliamentary Affairs. 
68 NATIONAL JUDICIAL COUNCIL, A STUDY REPORT ON ADJUDICATION OF EXTRA-JUDICIAL 

AUTHORITIES, 2065 (2008), Id. at 1.  
69 Id. at 130. 
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Saptari 16.2 40.3 24.1 18.5 0.9 100 

Sindhupalcho
ck 

2.9 33.4 5.1 58.1 0.4 100 

Kathmandu 11.1 32.7 11.1 44.5 0.4 100 

Parsa 25.6 35.8 27.1 11.1 0.4 100 

Kaski 4.2 40.4 5.8 48.9 0.7 100 

Banke 6.9 41.8 20.2 30.7 0.4 100 

Jumla 12.2 49.7 4.5 33.4 0.2 100 

Bajhang 7.6 45.8 4.3 42.0 0.2 100 

Total 10.8 40.4 13.1 35.2 0.5 100 

It shows that only 10.8 per cent of the participants in the 
survey accepted the effectiveness of the court’s functioning; 
whereas 40.4 per cent said that it is moderate, and 13.1 per 
cent said that it is not effective. Comparing the same with 
Extra-judicial Authorities’ decision, it’s 8.5 per cent accepting 
the effectiveness, and 16.5 per cent denied the effectiveness; 
whereas, 37.6 per cent said it’s moderate.70  

In another question on ‘court’s effectiveness in imposing the 
sentence’, 11.9 per cent affirmed its effectiveness which is 
three times less than who said it is just moderate (38.0 per 
cent), and 14.9 per cent participants denied court’s 
effectiveness. This empirical data certainly indicates that 
there is a problem, as presented below:71 

 
70 Id. at 132 (under Table 5.9). 
71 Id. at 130, 131. 



168                       पवशेर् बार जनषल २०८३, बर्ष-१, अंक-१ 

District Effectiv
e 

Modera
te 

Not 
effectiv
e 

Don’
t 
Kno
w 

No 
Answe
r 

Tota
l 

Taplejung 10.6 34.6 24.4 29.9 0.5 100 

Morang 11.8 47.9 5.8 34.1 0.4 100 

Saptari 18.2 36.9 27.5 16.4 0.9 100 

Sindhupalcho
ck 

2.4 32.7 6.7 57.5 0.7 100 

Kathmandu 11.1 31.0 12.2 45.0 0.7 100 

Parsa 23.1 37.6 28.7 10.4 0.2 100 

Kaski 7.4 36.4 7.8 47.8 0.7 100 

Banke 9.3 35.3 23.8 31.3 0.2 100 

Jumla 15.8 43.4 7.1 33.4 0.2 100 

Bajhang 9.1 44.4 5.6 40.0 0.9 100 

Total 11.9 38.0 14.9 34.6 0.5 100 

It shows that only 11.9 per cent of the participants in the 
survey accepted the court’s effectiveness in imposing the 
sentence; whereas 38.0 per cent said that it is moderate, and 
14.9 per cent said that it is not effective.  

And, the Report also presents data on the overall 
effectiveness and impartiality of criminal justice system; of 
which, only 6.7 per cent participants were ‘fully confident’ 
with the effectiveness and impartiality, and 20.2 per cent 
participants stated that they don’t believe on effectiveness 
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and impartiality of criminal justice system in Nepal.72 Such 
questioning on the effectiveness of judiciary alarms the 
questions into the decision of courts, and the decisions of 
courts attracts the issue of judges discretionary and 
limitations.  

5. Concluding Remarks 

In conclusion, the juxtaposition of the Court’s effectiveness with 
the recurring judicial clash of wisdom underscores the pressing 
need for structural reform within the judiciary. The sentiments 
expressed in Nariman’s God Save the Hon’ble Supreme Court! 
resonate profoundly in the Nepali context too. May the divine 
blessings of the Pashupatinath Temple guide the judiciary of 
Nepal toward a brighter and more consistent future, where the 
perils of judicial subjectivism are overcome and the challenges 
of overcriminalization do not arise, as has been witnessed 
otherwhere. 

 
72 Id. at 134 (under Table 5.11). 
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Abstract 

The increasing invocation of corruption allegations in 
arbitral proceedings has introduced complex doctrinal, 
evidentiary, and institutional challenges, particularly in 
disputes arising from public procurement, infrastructure 
concessions, and large-scale public contracts. Technical 
defaults and regulatory irregularities are frequently 
reframed as corruption claims to defeat arbitral 
jurisdiction or invoke public policy objections at both the 
merits and enforcement stages. This article argues that 
corruption must be approached through a disciplined, 
intent-based analytical framework requiring proof of mala 
fide intention and illicit gain. Drawing upon Nepalese 
statutory law, constitutional allocation of authority, 
international arbitral jurisprudence, transnational public 
policy, and enforcement practice under the New York 
Convention, it contends that unsubstantiated allegations 
must not displace arbitral authority. Preserving the 
distinction between intentional corruption and 
administrative non-compliance safeguards due process, 
strengthens institutional coherence, reinforces contractual 
certainty, and promotes responsible public governance 
while ensuring that genuinely corrupt transactions receive 
no legal protection. 
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1. Introduction: The Intersection of Contract and Crime 

The growing intersection between arbitration and corruption 
allegations has become one of the most delicate and 
consequential issues in modern dispute resolution. In disputes 
arising from public procurement, infrastructure development, 
concession agreements, energy projects, public-private 
partnerships, and regulatory contracts, it is increasingly 
common for disagreements relating to performance, delay, cost 
escalation, documentation irregularities, or procurement 
compliance to be reframed as allegations of corruption. Such 
allegations are rarely confined to the substantive merits of the 
dispute rather, they are frequently invoked to challenge arbitral 
jurisdiction, invalidate arbitration clauses, raise admissibility 
objections, or resist enforcement of awards on public policy 
grounds. The transformation of contractual disputes into 
corruption controversies introduces profound institutional 
tension. Arbitration must never become a sanctuary for bribery 
or abuse of authority yet it must equally guard against becoming 
vulnerable to strategic allegations designed to evade contractual 
responsibility. The stability and legitimacy of arbitration depend 
upon preserving a principled and legally disciplined distinction 
between intentional corrupt conduct and technical or 
procedural irregularity. 

2. Defining the Threshold: The Intent-Based Framework of 
Corruption 

Corruption, in its legal meaning, is defined not by mere non-
compliance but by intentional abuse of entrusted power for 
private gain. Under Nepal’s Prevention of Corruption Act, 2002,1 

 
1 Prevention of Corruption Act, 2002 (2059 B.S.) 
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corruption encompasses acts such as receiving illegal 
commissions, accepting unlawful benefits, falsifying public 
records, causing deliberate financial loss to the State, or 
misusing official authority for improper advantage. Each of 
these offenses presupposes conscious wrongdoing, mala fide 
intention, and illicit enrichment or abuse of position. The 
statutory structure does not equate negligence, poor 
administration, bureaucratic error, or procedural deviation 
with corruption. The legal threshold requires demonstrable 
dishonest intent and unlawful benefit. This intent-based 
approach aligns with international legal standards. The United 
Nations Convention Against Corruption2 criminalizes bribery, 
embezzlement, trading in influence, and abuse of functions only 
where intentional conduct is established. Likewise, the OECD 
Anti-Bribery Convention3 focuses on deliberate bribery of 
foreign public officials to secure undue advantage in 
international business transactions. Across jurisdictions, 
corruption is conceptualized as a moral and legal wrong 
grounded in intentional abuse and private benefit, not 
administrative imperfection. 

Arbitration, by contrast, is rooted in party autonomy and 
contractual consent. Under Nepal’s Arbitration Act,1999,4 
arbitral tribunals are empowered to adjudicate commercial 
disputes, including those involving public entities, by 
determining contractual rights, obligations, and economic 
consequences. Arbitration is not a criminal adjudicatory 
mechanism, it neither investigates criminal culpability nor 
imposes penal sanctions. Its mandate is civil and contractual. 

 
2 United Nations Convention Against Corruption 2003. 
3 OECD Anti-Bribery Convention 1997. 
4 Arbitration Act,1999(2055). 
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This distinction is reinforced by fundamental doctrines of 
international arbitration, including the principle of separability, 
which preserves the validity of an arbitration agreement even if 
the underlying contract is challenged, and the doctrine of 
kompetenz-kompetenz, which empowers tribunals to 
determine their own jurisdiction. When corruption is alleged, 
tribunals must therefore assess whether the alleged illegality 
affects the validity of the arbitration agreement itself or merely 
pertains to performance disputes within their jurisdiction. A 
failure to maintain this analytical discipline risks collapsing 
contractual adjudication into criminal accusation without 
procedural safeguards. 

3. The Scope of Arbitral Authority 

International arbitral jurisprudence provides structured 
guidance on these issues. Tribunals have consistently held that 
corruption is a grave allegation requiring a high evidentiary 
threshold. In EDF (Services) Limited v Romania,5the tribunal 
emphasized that corruption must be proven through clear and 
convincing evidence and cannot be inferred from suspicion or 
irregularity. In Siemens A.G. v. Argentina6 unsupported 
corruption allegations did not defeat jurisdiction. Conversely, 
where corruption was established through persuasive evidence, 
tribunals have refused relief. In World Duty Free Company 
Limited v Republic of Kenya,7 the claimant admitted paying a 
bribe to secure the contract and the tribunal held that contracts 
procured by bribery violate transnational public policy and are 

 
5 EDF v Republic of Romania, ICSID Case No ARB/05/13, Award, 8 October 2009. 
6 Siemens A.G. v Argentina, ICSID Case No ARB/02/8. 
7 World Duty Free v Kenya, ICSID Case No ARB/00/7, Award, 4 October 2006. 
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unenforceable. In Metal-Tech Ltd v Republic of Uzbekistan,8 
suspicious consultancy payments and unexplained financial 
flows led to dismissal for lack of jurisdiction on the ground that 
the investment was not made in accordance with law. In BSG 
Resources Limited v. Republic of Guinea,9 substantial and 
coherent evidence of corrupt practices resulted in denial of 
treaty protection. The consistent principle emerging from these 
cases is neither permissive nor draconian corruption, when 
proven, bars protection but allegation alone does not extinguish 
arbitral authority. 

An important contemporary debate concerns the burden and 
standard of proof in corruption allegations. While the party 
alleging corruption generally bears the burden of proof, 
tribunals have recognized that direct evidence of bribery is 
often unavailable. As a result, some tribunals have considered 
circumstantial evidence and “red flags,” including unusual 
payment structures, opaque intermediaries, lack of legitimate 
services, or disproportionate commissions. However, even in 
such cases, tribunals require coherent inference and persuasive 
linkage between evidence and intent. The seriousness of the 
allegation justifies a correspondingly rigorous evidentiary 
assessment. To permit corruption to be inferred solely from 
procedural irregularity would erode due process and encourage 
tactical abuse. 

4. Enforcement Challenges Under the New York Convention 

Corruption allegations also raise complex questions at the 
enforcement stage under the New York Convention, particularly 

 
8 Metal-Tech v Uzbekistan, ICSID Case No ARB/10/3, Award, 4 October 2013. 
9 BSG Resources v Guinea, ICSID Case No ARB/14/22). 



Drawing the line: Corruption Allegations and Arbitral Authority 175 

Article V(2)(b),10 which permits refusal of enforcement where 
recognition would be contrary to public policy. Courts in various 
jurisdictions have emphasized that public policy must be 
interpreted narrowly and applied cautiously. Where arbitral 
tribunals have examined corruption allegations and rendered 
reasoned findings, enforcement courts are generally reluctant 
to reopen factual determinations absent compelling evidence of 
fraud or fundamental procedural injustice. This layered review 
preserves respect for arbitral authority while ensuring that 
genuinely corrupt transactions do not receive judicial 
endorsement. 

5. The Nepalese Constitutional Framework 

Nepal’s constitutional framework reinforces the separation of 
institutional functions. Article 238 of the Constitution of Nepal, 
201511 vests investigative authority over corruption in the 
Commission for the Investigation of Abuse of Authority (CIAA), 
reflecting a deliberate constitutional allocation of criminal 
enforcement power. Arbitral tribunals are not investigative 
bodies, they operate within the contractual sphere. The 
Supreme Court of Nepal has repeatedly emphasized respect for 
arbitration agreements and minimal judicial interference, 
including in Rakesh Kumar v Ramkrishna Rawal12 and 
Aamodanand Mishra v Appellate Court13, Patan. In Binod Kumar 

 
10 New York Convention, Article V (2) (b). 
11 Constitution of Nepal 2015 (2072). 
12 Rakesh Kumar (on behalf of The Oriental Insurance Company Ltd.) v. 
Ramkrishna Rawal,N.K.P 2066,Volume 2,   D.N. 8078. 
13 Aamodanand Mishra v. Appellate Court, Patan, N.K.P 2062, Volume 5, D.N 
7546. 
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Gautam v CIAA,14 the Court underscored that corruption 
proceedings must adhere strictly to constitutional and 
procedural safeguards and cannot be sustained on suspicion or 
administrative irregularity alone. This jurisprudence affirms 
the necessity of due process, evidentiary discipline, and 
institutional restraint. 

A further dimension requiring careful articulation is the 
necessity for parallel but independent functioning of arbitral 
and anti-corruption processes. The existence of corruption 
allegations in a contractual dispute should not automatically 
suspend or displace arbitration where the core issues concern 
contractual rights, performance obligations, delay, or 
compensation. Arbitration must be allowed to proceed in 
accordance with due process, particularly where technical, 
financial, or industry-specific expertise is required for 
resolution. At the same time, where credible allegations of 
intentional abuse of authority or illicit gain arise, investigative 
bodies such as the CIAA must be permitted to conduct criminal 
inquiries within their constitutional mandate. These processes 
need not be mutually exclusive rather, they operate within 
distinct spheres civil contractual adjudication and criminal 
accountability. Individuals who actively obstruct investigation, 
suppress evidence, or participate in corrupt conduct must face 
criminal proceedings under the appropriate legal framework. 
However, the routine or premature invocation of anti-
corruption investigations in matters involving minor 
procedural irregularities or technical non-compliance risks 
generating a climate of administrative paralysis. Excessive 

 
14 Binod Kumar Gautam v. Commission for the Investigation of Abuse of 
Authority (CIAA), N.K.P 2079, Volume 1, D.N.10808. 
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intervention in marginal matters has, in practice, discouraged 
public officials from exercising legitimate discretion, resulting 
in delays even in simple projects due to fear of scrutiny. A 
culture of defensive administration undermines both efficiency 
and public interest. The judiciary therefore plays a pivotal role 
in maintaining institutional balance.  

Courts must be prepared to refer disputes to arbitration where 
the issues require specialized expertise and fall within the scope 
of valid arbitration agreements, while simultaneously 
recognizing that genuine criminal misconduct lies within the 
jurisdiction of investigative authorities. Even within a single 
dispute, courts should distinguish between contractual matters 
suitable for arbitral determination and allegations of criminal 
wrongdoing that require separate investigation. Such calibrated 
differentiation preserves due process, protects institutional 
competence, and ensures that neither arbitration nor anti-
corruption enforcement is misused or diluted. 

The practical consequences of conflating technical non-
compliance with corruption are significant. Public 
infrastructure projects operate within dynamic regulatory 
environments characterized by urgent timelines, evolving 
standards, and multi-agency coordination. Administrative 
decisions are often made under conditions of uncertainty. If 
every procedural deviation is treated as presumptive 
corruption, public officials may become risk-averse, 
administrative processes may slow, and public projects may 
suffer delay and inflated costs. An overly expansive conception 
of corruption risks producing a culture of defensive governance, 
where fear of accusation displaces principled decision-making. 
At the same time, failure to sanction genuine corruption 
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undermines public trust and distorts market competition. The 
law must therefore strike a careful equilibrium between 
vigilance and restraint. 

For arbitral tribunals, a disciplined methodology is essential. 
They must distinguish between illegality affecting contract 
formation and disputes concerning performance, assess 
whether alleged conduct demonstrates intentional abuse and 
illicit benefit, apply an evidentiary threshold proportionate to 
the seriousness of the allegation, respect principles of 
separability and kompetenz-kompetenz and remain mindful of 
transnational public policy without allowing it to be invoked as 
a strategic weapon. The use of arbitration helps to minimize the 
fear  often associated with lengthy court proceedings by 
providing a more efficient, accessible, dispute resolution 
process. Corruption cannot be presumed from bureaucratic 
imperfection, it must be established through coherent, 
persuasive, and credible proof. Equally, where corruption is 
proven, tribunals must refuse to lend their authority to its 
enforcement. 

6. Conclusion 

Arbitration and anti-corruption law are not antagonistic 
systems but complementary pillars of legal order. Arbitration 
safeguards contractual justice, commercial certainty, and 
economic efficiency. Anti-corruption law protects public 
integrity, deters abuse of authority, and enforces criminal 
accountability. Preserving an intent-based threshold requiring 
proof of mala fide intention and illicit gain before labeling 
conduct as corruption protects both systems from distortion. It 
ensures that genuine corruption is decisively sanctioned while 
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preventing contractual disputes from being unnecessarily 
criminalized. Maintaining this principled boundary strengthens 
due process, reinforces institutional coherence, promotes 
responsible governance, and sustains confidence in both public 
administration and international arbitration. 
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1. Introduction and Definition 
Corporate social responsibility (CSR), also known as sustainable 
responsible business (SRB), or corporate social performance, is 
a form of corporate self-regulation integrated into a business 
model. Ideally, CSR policy would function as a built-in, self-
regulating mechanism whereby business would monitor and 
ensure their adherence to law, ethical standards, and 
international norms. 1CSR is an evolving business practice that 
incorporates sustainable development into a company's 
business model. 

CSR is often defined strategically. Corporate social responsibility 
encompasses not only what companies do with their profits, but 
also how they make them. It goes beyond philanthropy and 
compliances and addresses how companies manage their 
economic, social and environmental impacts, as well as their 
relationship in all keys spheres of influence: the workplace, the 
marketplace, the supply chain, the community, and the public 
policy realm2. 

 
1 MACGREGOR PELIKÁNOVÁ, EUROPEAN MYRIAD OF APPROACHES TO 
PARASITIC COMMERCIAL PRACTICES, O Economia Copernic Publishers, 167–
218 (8th Ed.2017), accessed on 16 April 2020 
2 Jorina Fontelera, The Difference Between Corporate philanthropy and Social 
Responsibility, HEARST NEWSPAPERS, LLC, 6th April 2014, at A2, accessed on 
16 April 2020 
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There is no clear definition about the concept of Corporate Social 
Responsibilities. It has been defined in various ways. Some of 
the definitions are as follows: 

➢ “Corporate social responsibility is the responsibility and 
commitment of business to society beyond the basic 
traditional and economic functions of producing and 
supplying goods and services.” 

➢ “Corporate social responsibility is an integrated combination 
of policies, programs, education and practices which extends 
throughout a corporation’s operations and into the 
communities, and into the communities in which they 
operate.” 

➢ “Corporate social responsibility is a process of operating a 
business in a manner that meets or exceeds the ethical, legal, 
commercial and public expectations that society has of 
business.” 

Blackwell Encyclopaedia of business ethics defines "Social 
Responsibility is the obligation of decision makers to take action 
which protect and improve the welfare of society as a whole 
along with their own interest3. World Business Council for 
sustainable development defines CSR as the commitment of 
business to contribute to a sustainable development by working 
with employee, their families, the local communities and society 
at large to improve their quality of life. 4 CSR can also be termed 
as community responsibility, good corporate citizenship, and 

 
3 Bishnu Pd. Upadhyaya, An overview on Corporate Social Responsibility 

(CSR) Fulfilled by Nepal Corporate Sector, BUSINESS LAW JOURNAL, 
Commercial Law Society, Kathmandu,92 (2009). accessed on 16 April 2020 

4 Arjun Adhikari, Corporate Social Responsibility: Voluntary or Mandatory? 
, NJA LAW JOURNAL, National Judicial Academy, 186 (Vol. 8, 2014). 
accessed on 16 April 2020  
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corporate social contribution of business towards sustainable 
development and resolution of social problems.5 Its key issues 
include governance, responsible sourcing, Eco efficiency, 
environmental managements, stakeholders’ engagement, 
labour standards, employee community relations, social equity 
and human rights.  

The concept of CSR is new in Nepal. It is often understood as 
charitable activities. Awareness about the broader concept of 
CSR is limited within few enterprises. Many companies 
contribute to charities and support communities. But these 
activities are more philanthropic in nature, not yet related to the 
core business which would be necessary to increase impact and 
sustainability of activities. Companies should analyze their 
stakeholders, potential risks and political impacts when 
designing their CSR strategies.  

2. Components of Corporate Social Responsibility 

In contemporary governance frameworks, corporations are 
increasingly conceptualized as integral members of society, 
bearing responsibilities that extend beyond profit maximization 
to key stakeholder groups. Employees constitute a central pillar 
of CSR, such as fair wages, employment security, welfare 
benefits, and the recognition of labor rights directly influence 
productivity and organizational stability. In Nepal, this 
responsibility is reinforced by the Labour Act, 2074, which 
mandates worker welfare provisions, including insurance, 
compensation, maternity and paternity leave, and welfare 
funds, while the Children Act prohibits the engagement of 
children below the age of 14 in industrial work. Similarly, 

 
5 Ibid. 
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corporate responsibility toward consumers emphasizes the 
provision of standard-quality goods and services at fair prices, 
fostering trust and long-term goodwill. This obligation is legally 
grounded in the Consumer Protection Act, 1997, which 
guarantees consumers’ rights to quality products and 
compensation for harm, reflecting the growing empirical 
evidence that socially responsible practices shape consumer 
choice and corporate reputation. 

Beyond internal and market-facing obligations, corporations 
also owe duties to society, shareholders, the environment, and 
the state. Social responsibility toward the community includes 
contributions to education, health, research, and broader social 
development, as well as engagement with structural challenges 
such as poverty, unemployment, and environmental 
degradation. Shareholders and investors, in turn, are entitled to 
transparent governance, capital protection, and fair returns, 
which enable firms to balance profitability with social welfare 
contributions. Environmental responsibility has become 
particularly salient in developing economies, where industrial 
activity is a major source of pollution; Nepalese law accordingly 
requires environmental assessments prior to industrial 
operations and imposes liability and compensation for 
environmental harm under the Industrial Enterprises Act 2073 
and the Environment Protection Act, 1997. Finally, corporations 
bear responsibility toward the state through lawful conduct, tax 
compliance, and the rejection of corruption and bribery, 
thereby supporting public revenue, institutional integrity, and 
sustainable national development. 
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3. National Practice of Corporate Social Responsibility in 
Nepal 

Nepal’s CSR practices are deeply shaped by long-standing 
cultural and religious traditions of giving, where philanthropy 
has historically been intertwined with Hindu and Buddhist 
beliefs. Charity is commonly understood as a moral duty linked 
to spiritual merit, with widespread beliefs that ethical conduct 
and generosity lead to blessings and a favorable afterlife, while 
excessive exploitation invites moral punishment. Many socially 
conscious organizations, trusts, and endowments in Nepal trace 
their origins formally or informally to this religious–cultural 
heritage, which has fostered strong public support for funding 
temples, rest houses, and food and relief programs. However, 
while religiously motivated giving remains influential, evidence 
suggests a gradual shift toward more secular and 
institutionalized forms of philanthropy, reflecting broader 
social and economic transformations. 

Within the corporate sector, CSR is less explicitly framed in 
religious terms, yet traditional moral expectations continue to 
shape business behavior. Umbrella organizations such as the 
Federation of Nepalese Chambers of Commerce and Industry 
(FNCCI) and the Nepal Business Initiative acknowledge that 
Nepali society expects businesses to operate ethically and within 
socially acceptable profit margins. Profit-making is widely 
accepted as legitimate, but excessive profit is often viewed as 
socially undesirable. This normative expectation has translated 
into an implicit corporate obligation to “give back” to society not 
as a legal requirement, but as a moral and cultural responsibility 
arising from the use of societal resources and privileges. 
Consequently, CSR in Nepal is frequently understood by 
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corporations as redistributive in nature, aimed at supporting 
underprivileged groups through voluntary contributions. 

Over the past two decades, efforts to formalize and broaden 
philanthropic practices have gained momentum through 
initiatives such as the Help Nepal Network (HeNN) and TEWA. 
HeNN mobilizes contributions from Nepali citizens to support 
development projects, while TEWA focuses on promoting 
modern philanthropy and empowering rural women through 
domestic fundraising and grant-making. Alongside these 
initiatives, Nepal’s traditional philanthropic institutions such as 
the guthi system continue to play a significant role. Through 
land endowments and trusts, guthis generates sustained income 
for temple maintenance, religious rituals, and support for 
vulnerable populations. Other culturally embedded practices, 
including the construction of wells, rest houses, schools, 
hospitals, and charitable donations (daan), further illustrate the 
deeply rooted voluntary nature of philanthropy in Nepal, which 
remains distinct from CSR as an institutionalized business 
philosophy. 

Contemporary CSR practices increasingly reflect this transition 
from individual philanthropy to organized corporate 
engagement. For example, Nepal Investment Bank Limited 
(NIBL) has demonstrated sustained commitment to CSR through 
investments in heritage preservation, education, health, sports, 
and social welfare, including support for refugees, children’s 
organizations, elderly care institutions, and disability 
rehabilitation centers. Similarly, large domestic enterprises 
such as Bhat-Bhateni Super Market have contributed to 
healthcare infrastructure, disaster relief, education, and 
environmental initiatives, including campaigns to reduce plastic 
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bag usage. At the policy and advocacy level, FNCCI, ActionAid 
Nepal, and networks such as the Socially Responsible Business 
Development Network (SRBDN) have played a pivotal role in 
assessing CSR practices, facilitating dialogue, and promoting 
CSR as a voluntary, ethical, and strategic approach to business. 
Collectively, these developments suggest that while CSR in Nepal 
remains strongly influenced by cultural values of generosity and 
moral duty, it is increasingly being recognized as a strategic tool 
for sustainable business growth and stakeholder engagement. 

4. Legal Provisions Governing CSR in Nepal 

In Nepal, corporate social responsibility has historically been 
grounded more in ethical commitment and voluntary practice 
than in a comprehensive legal mandate. While the Constitution 
of Nepal (2072) does not explicitly define CSR, it establishes a 
strong normative foundation through fundamental rights such 
as the right to a clean environment, health, employment, labor, 
social security, social justice, and protection against exploitation 
which implicitly bind both the state and private actors, 
including corporations. These constitutional guarantees frame 
CSR as a duty toward employees, consumers, and society at 
large. However, Nepal’s core company law has traditionally 
lacked explicit CSR obligations, a gap frequently highlighted in 
scholarly commentary, which contrasts with jurisdictions such 
as India, where CSR expenditure is statutorily mandated under 
the Companies Act, 2013. Consequently, CSR in Nepal has 
evolved through a fragmented legal framework, relying on 
sector-specific statutes rather than a unified CSR regime. 

Several statutes indirectly operationalize CSR, particularly in 
relation to consumer protection, taxation, labor welfare, and 
environmental responsibility. The Consumer Protection Act 
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(2054) mandates quality standards, fair trade practices, and 
compensation for consumer harm, establishing a clear form of 
external CSR. Fiscal incentives under the Income Tax Act 
encourage socially responsible conduct by allowing tax 
deductions and exemptions for donations to welfare, heritage, 
disaster relief, and pollution-control activities. Labor-related 
CSR is strongly institutionalized through the Labour Act (2074), 
which mandates employment security, social security 
contributions, insurance, maternity and paternity leave, and 
workplace welfare thus embedding internal CSR within 
enterprises. Similarly, the Children Act (2075) and the Trade 
Union Act (2048) reinforce corporate obligations toward child 
protection and workers’ collective rights. 

A significant shift toward mandatory CSR is evident in sectoral 
legislation. The Industrial Enterprises Act (2073) explicitly 
introduces compulsory CSR for medium and large industries, as 
well as certain small and cottage industries based on turnover 
thresholds, requiring the allocation of at least 1% of annual 
profit to CSR activities and prescribing financial penalties for 
non-compliance, reporting obligations, and sectoral utilization 
requirements. In parallel, the Banking and Financial Institutions 
Act framework, supplemented by Nepal Rastra Bank Circulars, 
obliges banks and financial institutions to allocate 1% of net 
profit to CSR, clearly specifying eligible sectors, prohibiting 
branding-oriented use, and aligning CSR spending with national 
Sustainable Development Goals. Environmental responsibility is 
further reinforced by the Environment Protection Act (2053), 
which mandates environmental impact assessments, pollution 
control, compensation for environmental harm, and regulatory 
oversight. Finally, the Companies Act (2063), while limited in 
external CSR provisions, supports responsible governance 
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through internal accountability mechanisms and the 
recognition of non-profit distributing companies. Collectively, 
these laws indicate that CSR in Nepal is transitioning from a 
predominantly voluntary concept to a selectively mandatory, 
sector-driven legal obligation, particularly in areas of 
environmental protection, labor welfare, and financial 
governance. 

5. Judicial Trends on Corporate Social Responsibility in 
Nepal 

Within Nepal’s common law–influenced legal system, the 
judiciary plays a decisive role in interpreting constitutional 
mandates and shaping normative standards where legislative 
guidance is limited. Under Article 107 of the Interim Constitution 
of Nepal, 2063, the Supreme Court exercises extraordinary 
jurisdiction to protect fundamental rights and address matters 
of public interest. Although CSR is not governed by a dedicated 
statute, the Supreme Court has progressively treated 
environmental protection and public welfare as justiciable 
concerns directly linked to corporate conduct. Through public 
interest litigation, the Court has expanded the scope of 
fundamental rights particularly the right to life to encompass 
environmental integrity, thereby situating CSR not merely as a 
moral expectation but as an enforceable legal responsibility. 

This judicial approach is evident in Surya Prasad Dhungel v. 
Godawari Marble Industries, where the Supreme Court 
recognized the right to a clean and healthy environment as an 
integral component of the constitutional right to life. The Court 
held the industry accountable for environmental degradation 
caused by mining activities and affirmed that environmental 
harm constitutes a matter of public interest. By imposing duties 
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on both regulatory authorities and the corporation, the decision 
established a foundational principle of corporate 
environmental responsibility in Nepal. Similarly, in Ragendra 
Parajuli et al. v. Shree Distillery Pvt. Ltd., the Court ruled that no 
industry may operate in a manner that creates ecological 
imbalance, mandating preventive and corrective measures and 
directing government authorities to actively monitor industrial 
compliance. These cases collectively underscore the judiciary’s 
insistence on balancing economic activity with environmental 
sustainability. 

The Court has also extended CSR principles beyond industrial 
pollution to broader development decisions affecting ecological, 
cultural, and social interests. In Yogi Narahari Nath et al. v. 
Prime Minister Girija Prasad Koirala et al., the Supreme Court 
invalidated a government decision to allocate forest land for a 
medical college, emphasizing the state’s duty to preserve 
environmentally and culturally sensitive areas. The ruling 
clarified that both the state and corporate entities bear 
responsibility for safeguarding forests, wildlife, religious sites, 
and historical monuments. Taken together, these landmark 
decisions demonstrate a clear judicial trend: CSR in Nepal, 
particularly in the environmental domain, has evolved through 
constitutional interpretation and public interest litigation into a 
binding legal obligation, reinforcing sustainable development as 
a constitutional and corporate imperative. 

6. Conclusion 

Corporate Social Responsibility (CSR) represents a holistic 
process through which firms acknowledge and manage the 
social, environmental, and economic impacts of their activities 
on a wide range of stakeholders, including employees, 
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consumers, communities, and society at large. Beyond 
enhancing corporate image, CSR embodies long-term 
commitments to integrity, accountability, and sustainability, 
extending well beyond traditional philanthropy. In this sense, 
CSR is not only an ethical expectation but also a moral obligation 
that aligns business operations with societal well-being and 
sustainable development. As an evolving concept, CSR serves as 
an important strategic tool for enterprises and policymakers to 
respond to structural changes in markets, governance, and 
social expectations. 

The analysis further suggests that business and society are 
mutually interdependent: societal stability and support enable 
firms to generate profit, while responsible corporate conduct 
contributes to social welfare. However, in Nepal, CSR practices 
remain largely informal and inadequately documented. Many 
companies do not clearly disclose CSR activities, reflecting weak 
reporting norms and the absence of standardized guidelines. 
Consequently, CSR is often practiced as a continuation of 
traditional daan-dharma and, at times, as a promotional 
exercise rather than as an integrated business strategy. This 
highlights the need for institutional clarity, transparency, and 
accountability in CSR implementation. 

7. Suggestions 

To strengthen CSR practice in Nepal within a coherent and 
effective framework, this study offers the following 
recommendations. First, although fiscal incentives under the 
Income Tax Act encourage social welfare and pollution-control 
expenditures, the absence of monitoring mechanisms 
undermines their effectiveness; the government should 
therefore develop clear CSR guidelines and oversight 



Corporate Social Responsibility in Nepal:  191 

frameworks. Second, Nepali corporations particularly banks 
and large enterprises should align their practices with 
international voluntary standards such as the UN Global 
Compact and OECD Guidelines. Third, accounting bodies and 
relevant public institutions should formulate standardized CSR 
reporting and disclosure guidelines to improve transparency 
and comparability. 

Further, CSR should be recognized as a shared responsibility 
requiring coordination between corporations and society, 
supported by training, awareness programs, and institutional 
capacity building. Legal obligations related to CSR should be 
strengthened, unified, and systematically organized, as existing 
provisions remain fragmented. Harmonious employee relations 
must be promoted to reduce labor exploitation and enhance 
internal CSR. Finally, CSR principles should be embedded in 
corporate governance instruments such as the memorandum 
and articles of association and supported by improved financial 
reporting practices to ensure that CSR becomes an integral, 
accountable, and sustainable component of corporate 
management in Nepal. 
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When Nepal changed from a monarchy to a federal democratic 
republic in 2008, it was a momentous occasion that brought with 
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transitional justice, emphasizing the progress of the judicial 
system in redressing historical wrongs. By providing a 
framework for peacebuilding and transition, the 
Comprehensive Peace Accord (CPA) of 2006 sought to put an end 
to the armed struggle between the government and the 
Communist Party of Nepal (Maoist). Following this, the Truth 
and Reconciliation Commission (TRC) and the Commission of 
Investigation on Enforced Disappeared Persons (CIEDP) were 
established as transitional justice procedures. 
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Background  

After a decade long armed conflict in Nepal, the war between 
the insurgent Maoist forces and the government of Nepal ended 
with a Comprehensive Peace Accord (CPA). With an aim to 
welcome the dawn of peace in a country that had been grief-
stricken for a time span extending up to 10 years, the concept of 
transitional justice began to be adopted to address an estimated 
15,000 deaths, 1,300 disappearances, along with other serious 
human rights and humanitarian law violations. Thus, 
transitional justice had thrived with demands for truth, justice, 
peace, accountability and development in the post-conflict 
Nepali context.  

The civil war in Nepal meets the Geneva Conventions definition 
of an internal armed conflict.1 One of the most fundamental 
protections during internal armed conflicts is contained in 
Article Three common to the four Geneva Conventions of 1949, 
which Nepal had ratified in 1964. This provision governs the 
treatment of civilians and captured combatants during internal 
armed conflicts, and outlaw’s summary executions, torture and 
other ill treatment of persons, the taking of hostages, and 
punishment without fair trial. This has been violated by both 

 
1Sonal Singh, Khagendra Dahal, Edward Mills, Nepal's War on Human Rights: 
A summit higher than Everest, HUMAN RIGHTS CONVENTION BEING 
FLOUTED, ( June 12, 2023), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1183233/#:~:text=Nepal%2
0has%20witnessed%20serious%20human,of%20the%20%22peoples%20war
%22.  

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1183233/#:~:text=Nepal%20has%20witnessed%20serious%20human,of%20the%20%22peoples%20war%22
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1183233/#:~:text=Nepal%20has%20witnessed%20serious%20human,of%20the%20%22peoples%20war%22
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1183233/#:~:text=Nepal%20has%20witnessed%20serious%20human,of%20the%20%22peoples%20war%22
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parties to the conflict.2 During the conflict period serious human 
rights violations had escalated from behalf of both the involved 
parties by committing various acts of violation such as torture, 
extra-judicial killing, enforced disappearance, illegal detention, 
involuntary migration and displacement, and several other 
offences leading to violation of various socio-economic as well 
as civil and political rights. These offences not only victimized 
the primary target but also the families of those victims, who 
had to go through harsh nature of mental, social and economic 
trauma, and in some cases physical abuses also.  

The signing of the CPA ignited a sense of new hope among the 
citizens of Nepal that justice and reparation will be served as 
one of the central elements agreed upon in this agreement was 
human rights and transitional justice. It committed to revealing 
the whereabouts of people disappeared or killed during the war 
within 60 days of signing the pact, pledged to form a National 
Peace and Rehabilitation Commission to establish peace in 
society, carry out relief and rehabilitate people victimized and 
displaced by the war as well as included a commitment to set up 
a high-level Truth and Reconciliation Commission in order to 
investigate the truth about serious human rights violations and 
crimes against humanity, and ensure the right to justice of the 
conflict victims, torture victims and the families of the 
disappeared.3 
Here, CPA is a crucial document with reference to the peaceful 

 
2 Id.   
3 Suman Adhikari, Decades and still no justice, The Kathmandu Post 
(November 21,2023), https://tkpo.st/3kR3fr0 

https://tkpo.st/3kR3fr0
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transition of the over a-decade long armed conflict in Nepal.4 
The CPA has made commitments to basic principles of human 
rights, fundamental rights and the adherence to humanitarian 
law in its Article 7.5  

Despite all this, the post-CPA peace process took a different turn 
when all the reforms, managements and rights enshrined in the 
agreement were implemented in a little to none scale and were 
contradictory to the commitments made. The implementation of 
the provisions of the CPA were so feeble from the very beginning 
that only after a first few years of its commencement the Office 
of the High Commissioner for Human Rights in Nepal (OHCHR) 
along with the NHRC called out the Government of Nepal and 
the Unified Communist Party of Nepal-Maoist (UCPNM) to not 
delay further implementation of key human rights 
commitments since human rights were considered essential 
elements of the CPA and failure to take these concrete measures 
may jeopardize the ongoing peace process.6 This delay in 
addressing the human rights violation pushed victims further 
towards the injustice end.  

 
4 Three-Year Comprehensive Peace Accord (CPA) Summuary Report 2006-2009, 
accessed on June 07, 2023, http://nhrcnepal.org/uploads/publication/3-
year_CPA.pdf 
5 Comprehensive Peace Accord Signed between Nepal Government And the 
Communist Party of Nepal (Maoist), accessed on June 07,2023, 
https://peacemaker.un.org/sites/peacemaker.un.org/files/NP_061122_Comp
rehensive%20Peace%20Agreement%20between%20the%20Government%20a
nd%20the%20CPN%20%28Maoist%29.pdf  
6 Nepal: Fourth Anniversary of the CPA - Non-implementation of human rights 
commitments jeopardizes peace process: NHRC, OHCHR, (June 08, 2023), 
https://reliefweb.int/report/nepal/nepal-fourth-anniversary-cpa-non-
implementation-human-rights-commitments-jeopardizes  
 

http://nhrcnepal.org/uploads/publication/3-year_CPA.pdf
http://nhrcnepal.org/uploads/publication/3-year_CPA.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/NP_061122_Comprehensive%20Peace%20Agreement%20between%20the%20Government%20and%20the%20CPN%20%28Maoist%29.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/NP_061122_Comprehensive%20Peace%20Agreement%20between%20the%20Government%20and%20the%20CPN%20%28Maoist%29.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/NP_061122_Comprehensive%20Peace%20Agreement%20between%20the%20Government%20and%20the%20CPN%20%28Maoist%29.pdf
https://reliefweb.int/report/nepal/nepal-fourth-anniversary-cpa-non-implementation-human-rights-commitments-jeopardizes
https://reliefweb.int/report/nepal/nepal-fourth-anniversary-cpa-non-implementation-human-rights-commitments-jeopardizes
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The transitional justice system also started acting contrary to the 
reason behind its establishment and hindering the justice 
process when another transitional justice mechanism 
introduced in Nepalese society didn't comprise of strong 
features to solidify the peace process. Commission on 
Investigation of Disappeared Persons, Truth and Reconciliation 
Act, 2014 was supposed to be the legal backbone of the 
transitional justice mechanism that would shape the modality of 
justice process in post-conflict Nepalese society. But in contrast 
to this, the Act was introduced along with some problematic 
provisions where section 26 of the Act has considered and 
permitted the possibility of granting amnesties even in cases of 
gross human rights violations and crimes under international 
law. Similarly, section 22 of the Act provides the option of 
reconciliation between the victim and the offender. Even 
consideration of this type of provision represents the lack of 
empathy of the Government towards the victims of armed 
conflict. Rather than being a victim-centric approach; these 
provisions of the Act in many ways seem to be structured to 
protect the perpetrators and not the victims.  

Nepal has been receiving several efforts from international 
community both during and after the armed conflict to help 
Nepal in the process of overcoming the conflict-ridden injustices 
and violations that its citizen had to go through in a larger scale. 
After signing the CPA in 2006, the United Nations Mission to 
Nepal (UNMIN) was established in early 2007. UNMIN was 
mandated to monitor the management of arms and armed 
personnel and advise the government of Nepal on holding 
elections for the Constituent Assembly as well as to assist 



198                  पवशेर् बार जनषल, २०८३ बर्ष-१, अंक-१ 

implementation of specific elements of the CPA.7 Similarly, the 
Working Group on Enforced or Involuntary Disappearances of 
the United Nations Commission on Human Rights visited Nepal 
in 2004 with an aim to discuss the cases of enforced or 
involuntary disappearance received and transmitted by the 
Working Group to the Government of Nepal and to examine the 
situation of disappearances in Nepal in the light of international 
human rights standards.8 

The UN and other major international human rights 
organizations expressed dismay over the Act and how it had 
been reached, arguing that it was against international 
standards and best practice, and asked the government not to 
establish the commissions until the Supreme Court had decided 
the case. 

With the help of these international support, the transitional 
justice system could have flourished but Nepalese legal and 
institutional system are yet to adhere to all the national and 
international standards. A holistic application of transitional 
justice, which has helped other conflict-affected societies move 
forward, has yet to be internalized in Nepal9.  

 
7 UN Mission in Nepal, ( June 12, 2023), 
https://peaceoperationsreview.org/wp-
content/uploads/2014/10/2008_nepal_mission_notes.pdf  
8 Working Group on Enforced or Involuntary Disappearances of the United 
Nations Commission on Human Rights concludes visit to Nepal, (June 12, 2023) 
https://reliefweb.int/report/nepal/working-group-enforced-or-involuntary-
disappearances-united-nations-commission-human  
9 Mandira Sharma, Transitional justice in Nepal Low Priority, Partial Peace, , 
(June 12, 2023), https://rc-services-assets.s3.eu-west-1.amazonaws.com/s3fs-
public/TransitionalJusticeInNepal.pdf  

https://peaceoperationsreview.org/wp-content/uploads/2014/10/2008_nepal_mission_notes.pdf
https://peaceoperationsreview.org/wp-content/uploads/2014/10/2008_nepal_mission_notes.pdf
https://reliefweb.int/report/nepal/working-group-enforced-or-involuntary-disappearances-united-nations-commission-human
https://reliefweb.int/report/nepal/working-group-enforced-or-involuntary-disappearances-united-nations-commission-human
https://rc-services-assets.s3.eu-west-1.amazonaws.com/s3fs-public/TransitionalJusticeInNepal.pdf
https://rc-services-assets.s3.eu-west-1.amazonaws.com/s3fs-public/TransitionalJusticeInNepal.pdf
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Obligation related to Transitional Justice under 
International Law 

Nepal is a state party to a number of international treaties and 
convention which aim at protecting an promoting the human 
rights. There is a clear duty under the international arena, 
especially international human rights law, to criminalize 
human rights violation including torture and other ill-
treatment, enforced disappearance, and arbitrary and 
otherwise unlawful killings that were committed during the 
decade-long armed conflict. These duties of the state are 
declared in various instruments of international law including 
treaties to which Nepal is a party. Instruments like International 
Covenant on Civil and Political Rights (ICCPR), Convention 
against Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT), International Convention for 
the Protection of All Persons from Enforced Disappearance 
(CED), International Committee of the Red Cross (ICRC) and 
Geneva Convention seek to preserve the human rights of every 
individual as well as provides provisions that helps those whose 
human rights have been violated to get justice.  

Although Nepal has not yet become a state party to the CED, the 
Nepal Supreme Court has indicated that the State is obliged to 
implement the main provisions of that instrument10. In the 
landmark decision of Rabindra Prasad Dhakal v. the 
Government of Nepal11 in June 2007 where the Court stated that 

 
10 International Commission of Jurists, “Serious Crimes in Nepal’s Criminal 
Code Bill, 2014”, June 27, 2023, https://www.icj.org/wp-
content/uploads/2017/03/NepalSerious-Crimes-Bill-Advocacy-Analysis-Brief-
2017-ENG.pdf.  
11 Rajendra Dhakal vs Government of Nepal, Nepal Kanoon Patrika, 2064(BS), 
Issue 2  Decision No. 7817. 

https://www.icj.org/wp-content/uploads/2017/03/NepalSerious-Crimes-Bill-Advocacy-Analysis-Brief-2017-ENG.pdf
https://www.icj.org/wp-content/uploads/2017/03/NepalSerious-Crimes-Bill-Advocacy-Analysis-Brief-2017-ENG.pdf
https://www.icj.org/wp-content/uploads/2017/03/NepalSerious-Crimes-Bill-Advocacy-Analysis-Brief-2017-ENG.pdf
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the CED has established a crucial standard regarding the 
commitments of a state in relation to the people that and that 
“there should have been disappeared. For this, despite not 
ratifying this convention the Supreme Court has directed to have 
no obstructions when it comes to using the provisions of the 
Convention as guiding principles.” In this regard, the Supreme 
Court of Nepal also ordered the Government of Nepal to enact 
legislation to criminalize enforced disappearance.Article 2(1) 12 
of the CAT, Article 2 (2)13 (3)14 of the ICCPR, Article 815 of the 
the Universal Declaration of Human Rights, Article 416 of the CED 
are the major international protection attributed to the human 
rights preservation. 

 
12 Each State Party shall take effective legislative, administrative, judicial or 
other measures to prevent acts of torture in any territory under its jurisdiction. 
13 Where not already provided for by existing legislative or other measures, 
each State Party to the present Covenant undertakes to take the necessary 
steps, in accordance with its constitutional processes and with the provisions 
of the present Covenant, to adopt such laws or other measures as may be 
necessary to give effect to the rights recognized in the present Covenant. 
14 Each State Party to the present Covenant undertakes: 
(a) To ensure that any person whose rights or freedoms as herein recognized 
are violated shall have an effective remedy, notwithstanding that the violation 
has been committed by persons acting in an official capacity; 
(b) To ensure that any person claiming such a remedy shall have his right 
thereto determined by competent judicial, administrative or legislative 
authorities, or by any other competent authority provided for by the legal 
system of the State, and to develop the possibilities of judicial remedy; 
(c) To ensure that the competent authorities shall enforce such remedies when 
granted. 
15 Everyone has the right to an effective remedy by the competent national 
tribunals for acts violating the fundamental rights granted him by the 
constitution or by law.   
 

16 Each State Party shall take the necessary measures to ensure that enforced 
disappearance constitutes an offence under its criminal law. 
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Similarly, under the Geneva Convention conflict that took place 
in Nepal falls under the non-international armed conflicts. The 
common Article 3 of the all four Geneva Conventions of 12 
August 1949, non-international armed conflicts are armed 
conflicts in which one or more non-State armed groups are 
involved. Depending on the situation, hostilities may occur 
between governmental armed forces and non-State armed 
groups or between such groups only17. The provisions 
mentioned in the Geneva Convention provides protection 
against armed conflicts. There is an obligation to domesticate 
the Geneva Conventions and duly share their contents with 
civilians as well as militants. The non-domestication of the 
Geneva Conventions in Nepal has led to a plethora of 
complexities in the current context, where the State is striving 
to establish transitional justice by prosecuting crimes of the past 
and provide justice to victims.18 

Similarly under the ICCPR, Nepal acceded to both the optional 
protocol without nay reservation. Under article 28 of the ICCPR 
a Human Rights Committee (HRC) comprising of 18 independent 
experts, is established with an objective to monitor the 
implementation of ICCPR by the state parties. The states that 
have acceded to the first optional protocol have the right to send 
the cases of human rights violation concerning civil and political 

 
17 Non-international armed conflict, (June 20, 2023), 
https://casebook.icrc.org/glossary/non-international-armed-conflict  
18 The Application of the Geneva Conventions in Nepal: Domestication As a 
Way Forward, (June 20, 2023), 
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-
international-humanitarian-law/application-of-the-geneva-conventions-in-
nepal-domestication-as-a-way-
forward/AC26E276A3BEE502A958273626C6420D  
  

https://casebook.icrc.org/glossary/non-international-armed-conflict
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-international-humanitarian-law/application-of-the-geneva-conventions-in-nepal-domestication-as-a-way-forward/AC26E276A3BEE502A958273626C6420D
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-international-humanitarian-law/application-of-the-geneva-conventions-in-nepal-domestication-as-a-way-forward/AC26E276A3BEE502A958273626C6420D
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-international-humanitarian-law/application-of-the-geneva-conventions-in-nepal-domestication-as-a-way-forward/AC26E276A3BEE502A958273626C6420D
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-international-humanitarian-law/application-of-the-geneva-conventions-in-nepal-domestication-as-a-way-forward/AC26E276A3BEE502A958273626C6420D
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right to the HRC after all the domestic means of remedy has 
already been exhausted. In context of Nepal, regarding the 
individual complaints, the HRC has rendered its views on 26 
complaints19, also known as “communications” that it has 
received on cases of violations of human rights including 
torture, extra-judicial killing, conflict-related sexual violence, 
enforced disappearance, arbitrary detention and several other 
violations.  

In all these decisions, the Committee has held Nepal 
internationally responsible for breaching its obligations under 
the international law stating the citizens civil and political rights 
and indicated several measures of reparation for the victims. 
Some common recommendations made to Nepal on thses cases 
were to conduct a thorough and effective investigation into the 
fact surrounding the case and provide family and victim with 
the findings, release of alive victims and locating remains of the 
dead ones, prosecute, try and punish those responsible for the 
violations, ensure necessary and adequate psychological 
rehabilitation and medical treatment to victims and families 
free of cost and provide other forms of effective reparation. But, 
none of the 26 Views has been fully implemented and the 
authors of the communications concerned are deeply frustrated 
by the failure of the State to reach out to them and initiate a 
dialogue to facilitate the implementation of the Committee’s 
Views or to answer to their requests.20 

 
19 Office of the United Nations High Commissioner for Human Rights, (June 22, 
2023) https://juris.ohchr.org/Search/Results  
20 Trial International and Human Rights and Justice Centre, Alternative Reprot 
on Nepal in View of the Adoption of the List of Issues Prior to Reporting by the 
Human Rights Committee, (June 22, 2023), https://trialinternational.org/wp-

https://juris.ohchr.org/Search/Results
https://trialinternational.org/wp-content/uploads/2021/01/Reports-and-Publications_Nepal_Third-HRC-Review_202101.pdf
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UN authorities, the UN Human Rights Committee and the UN 
Committee against Torture have also made calls on Nepal to 
criminalize acts involving gross human rights violations, 
including enforced disappearances and torture and other forms 
of ill treatment. They have made clear that by failing to do so, 
Nepal is in breach of its international legal obligations under the 
International Covenant on Civil and Political Rights (ICCPR) and 
the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (CAT). However, enforced 
disappearance and torture are still not criminal offenses under 
Nepali law.21 

The internationally recognized definitions of genocide, war 
crimes and crimes against humanity, are set out and defined in 
the Rome Statute for the International Criminal Court. Nepal has 
not yet become party to the Rome Statute. However, on 25 July 
2006, Nepal's House of Representatives issued a unanimous 
commitment resolution directing the government to accede to 
the Rome Statute22. But, there is no sign of acting upon it till 
today. Although Nepal is not a party to the Rome Statute, its 
provisions provide internationally recognized definitions of 
international crimes. On contrary to the provisions of the Rome 
Statute the Nepalese TRC Act recommend amnesties for mass 
violations, including crimes under international criminal law 
and provision of reconciliation even in the gross human rights 

 
content/uploads/2021/01/Reports-and-Publications_Nepal_Third-HRC-
Review_202101.pdf   
21 Nepal’s Transitional Justice Process: Challenges and Future Strategy A 
Discussion Paper, (June 12, 2023), https://www.icj.org/wp-
content/uploads/2017/08/Nepal-TJus-Process-Advocacy-2017-ENG.pdf  
22The Position of Parliament of Nepal on the Accession to the Rome Statute, 
Parashu Ram Meghi Gurung, available at  
https://www.pgaction.org/pdf/pre/_NP%20Mr%20Meghi%20Gurung.pdf   

https://trialinternational.org/wp-content/uploads/2021/01/Reports-and-Publications_Nepal_Third-HRC-Review_202101.pdf
https://trialinternational.org/wp-content/uploads/2021/01/Reports-and-Publications_Nepal_Third-HRC-Review_202101.pdf
https://www.icj.org/wp-content/uploads/2017/08/Nepal-TJus-Process-Advocacy-2017-ENG.pdf
https://www.icj.org/wp-content/uploads/2017/08/Nepal-TJus-Process-Advocacy-2017-ENG.pdf
https://www.pgaction.org/pdf/pre/_NP%20Mr%20Meghi%20Gurung.pdf
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violation, making this Act in violation to the principles of 
international law under which there should be no Amnesty for 
international crimes. 

While Nepal has a legislation criminalizing enforced 
disappearance as well as torture and other ill-treatment, these 
provisions in their existing arrangement are not entirely in 
consistence with Nepal’s international legal obligations. 
According to international jurisprudence, whether or not the 
enforced disappearance is a crime under the national penal 
code, national courts and other agencies have recognized its 
definition and its features through international documents and 
precedents.23  

The current Criminal Code criminalizes enforced disappearance 
but the definition mentioned hereof falls far short of Nepal’s 
international obligations and CED. The definition inadequately 
addresses superior command responsibility for cases of 
enforced disappearances; it does not expressly make the 
prohibition against enforced disappearance absolute; and the 
provisions on the penalty for enforced disappearance are 
inconsistent with international standards.24 The code also 
implies 6 months’ statute of limitation25 to the crime relating to 
enforced disappearance. This limitation defies the continuous 
nature of enforced disappearance and thus it is against the 
international standard. In regard to the international standard, 

 
23 BALPURBAK BEPATTA RA GAIRNYAYIK HATYA: ANUSANDHAN RA 
KARBAHI, 17-18 (2018) 
24 Supra note 30 , at 9 
25 National Penal Code, Section  206(10) 
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the national code should also consider adopting provision 
similar to Article 28 and 29 of the Rome Statute26. 

Section 167 of the National Penal (Code) Act enshrines the 
prohibition of torture. However, the definition of torture 
adopted is not line with international standards as the victim is 
limited only as someone who has been arrested, or taken into 
custody. Similarly, the punishment set forth in Section 167(2)27 
and statute of limitation of 6 months pursuant to Sect. 170 in 
case of such grave violation of human rights is also an act 
contrary to the international obligation for a country like Nepal 
which has ratified the CAT. Many torture victims who have 
suffered from physical and mental torture find themselves 
unable to file case within the stipulated time. As well as with the 
physical and mental trauma involved, victims find it difficult to 
decide whether or not to process with a complaint due to fear of 
police reprisals, a lack of information on their rights, and lack of 
money to hire a lawyer.28  

Under international standards, violations consisting of crimes 
under international law generally should not be subjected to 
statutes of limitations as the affect of these crime hold a 
continuous effect upon the victim and their families. 
Additionally, imposing statute of limitation on such violation of 

 
26 Article 28  of the Rome Statute provides responsibility of commanders and 
other superiors. Under this provision, military commanders are held 
criminally responsible for crimes committed by armed forces under their 
effective command and control Article 29 provides Non-applicability of statute 
of limitations.  
27 A sentence of up to 5 years in jail or a fine of 50,000 Nepalese Rupees.  
28 NEPAL: IS THE GOVERNMENT UNABLE OR UNWILLING TO PREVENT AND 
INVESTIGATE TORTURE?,92 (1st ed.2013) 
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grave nature shows the lack of adherence of Nepalese laws with 
its international counterparts. 

Here, non-compliance of international decisions on gross 
human rights violations not only perpetuates injustice and 
continues to victimize people, but also disregards the 
international legal establishment and the rule of law, 
demonstrating a dangerous message that a State can breach its 
international obligation without any future consequences. 
International human rights mechanisms have repeatedly 
recommended Nepal to become a State party to core 
international treaties, including the International Convention 
on the Protection of All Persons from Enforced Disappearance 
(CED), the Rome Statute of the International Criminal Court. 
Nepal noted recommendations to ratify the International 
ICPPED and accepted a recommendation to take all necessary 
measures towards acceding to the Rome Statute29. 

Some of the landmark Supreme Court decisions that have 
molded the transitional justice mechanism in Nepal are dealt as 
follows 

• Madhab Basnet and Others v Office of the Prime Minister 
and Council of Ministers and Others 30 
➢ This writ petition, among other things, similarly to the 

present writ petition, challenges Sections 13, 23, 25 and 
29 of the then existing Ordinance on Commission on 
Investigation of Disappeared Persons, Truth and 

 
29 Human Rights Watch, Submission to the Universal Periodic Review of 
Nepal, para. 9 and 10 (June 22, 2020, available at 
https://www.hrw.org/news/2020/07/15/submission-universal-periodic-
review-nepal#_ftn16  
30 Writ no. 069-WS-0057, 2070/09/18 

https://www.hrw.org/news/2020/07/15/submission-universal-periodic-review-nepal#_ftn16
https://www.hrw.org/news/2020/07/15/submission-universal-periodic-review-nepal#_ftn16
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Reconciliation 2069 (2013), as being contrary to Articles 
12 (1), 13 (1) and 24 (9), the petitioners have requested 
to invalidate those sections by an order of certiorari 
pursuant to Article 107 (1) and (2) of the Interim 
Constitution of Nepal, 2007 and an order of mandamus 
be issued to amend the law. 

➢ Prior to the Ordinance on the Commission for 
Investigation of the Disappeared Persons, Truth 
Finding and Conciliation, 2069 was issued, two separate 
Bills namely the Bill on Truth and Reconciliation 
Commission, 2066 and the Bill of the Commission for 
Investigation of the Disappeared Persons, 2066 were 
tabled in the then Constituent Assembly including the 
observations from stakeholders and the lawmaking 
process was going on in participatory manner. 
However, this controversial Ordinance has been issued 
completely ignoring the comments of the stakeholders 
and by adopting a deceitful process and has 
institutionalized impunity. 

➢ The provision of section 33 of the Ordinance which 
opens the door for granting amnesty in any type of 
cases of whatsoever gravity and seriousness is totally 
against Nepal's international legal obligation.  

➢ The Supreme Court held the problematic provisions of 
Sections 23, 25 and 29 of the Ordinance as 
unconstitutional while also nullifying the impact of 
some other provisions of the Ordinance, and issued an 
order of Mandamus to the Government of Nepal to 
modify and amend the Ordinance in line with the 
standards of international law taking the assistance of 
an expert committee well versed in this subject. 
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• Suman Adhikari et. al vs. the Office of Prime Minister and 
Council of Ministers31. 
➢ The petitioners are the directly affected victims and the 

family members of the victims of incidents of violations 
of human rights and humanitarian law during the 
armed conflict who have filed this case vis-à-vis the 
numerous provisions of the TRC Act that are vague, 
unclear and do not include all the different classes of 
victims. 

➢ The petitioners submit that the language contained in 
Section 26(2) of the Investigation of Disappeared 
Persons, Truth and Reconciliation Commission Act, 
2071(2014)- " ....in which the Commission conducts the 
investigation and does not find sufficient reasons and 
grounds for amnesty" and the provision made in 
Section 13(2)- "Notwithstanding whatsoever 
mentioned in the prevailing laws, the Commission shall 
investigate the cases relating to the incidents occurred 
during the armed conflict in consultation with the 
concerned court or body where those cases are under 
consideration", " and the provision made in Section 
13(4) stating " In case of a dispute concerning whether 
or not any incident took place during the armed 
conflict, the Commission shall decide on that matter ", 
being incongruous with the Interim Constitution, 
2007 ought to be declared invalid and null and void.  

➢ On the basis of judicial independence and the victims' 
effective legal remedy, the petitioners further 
demanded for the issuance of an appropriate order to 
the respondents to amend the Act so as to redefine and 

 
31 Writ no. 069-WS-0057, Decision Year 2071/11/14 
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manage the relationship between the Commission and 
the judiciary. 

➢ This writ petition demands for the issuance of a writ of 
mandamus and other appropriate orders against the 
respondents for making appropriate amendments to 
Sections 22(1), 24, 25(3),(4), 26(5) and 29(1) of the 
disputed Act in view of the jurisprudence established in 
the previous rulings of the apex Court. 

➢ This writ petition also pleads for a writ of mandamus to 
be issued in the name of the respondent Attorney 
General to prepare a necessary action plan to ensure 
effective monitoring of orders issued and legal 
principles laid down by the Supreme Court and to 
submit periodic reports to the Supreme Court on the 
status of such implementation. 

➢ To make provisions for the Commission to be able to 
directly recommend for prosecution to the Attorney 
General and to make certain that the accused does not 
get immunity from criminal responsibility on the basis 
of any departmental action and to make organizations 
accountable as well to ensure the return of captured 
property.  

➢ The Supreme Court of Nepal ruled in favor of the 
Petitioners and declared the questioned provisions of 
the law unconstitutional. 

➢ The jurisdiction provided to the Commission to provide 
for amnesty in crimes of a serious nature is contrary to 
the principles of international law. 

➢ On the basis of several provisions ensuring the right to 
effective remedy there is no need to search for 
adequate reasons and basis to provide for amnesty. To 
search for a principle which allows for amnesty, is a 
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serious challenge in the context of law as well as 
humanity. Thus, Section 26 (2) (1) is to be repealed.  

➢ Attorney General who has the constitutional power to 
initiate prosecutions on behalf of the government. To 
erase unnecessary complexities and doubts "....if the 
Ministry writes...." part from section 29 (1) of the Act is 
to be repealed. 

➢ Anyone guilty of serious violation of human rights 
cannot escape the consequences of their actions, and no 
one should assist them in such act. So, the commissions 
is expected to not to any act that seems to be assisting 
perpetrator.  

 
• Liladhar Bhandari and Others v The Government of Nepal 

and Others32 
➢ the petitioners were displaced after their moveable and 

immovable properties including houses, land and 
industries were confiscated by the respondent party 
and its sister organizations during the period of 
conflict, rendering the petitioners homeless and 
without professions as well as being internally 
displaced. 

➢ The CPA has holds promises from the signatory parties 
to return any such property harmed during the conflict, 
it is also mentioned in the Interim Constitution of 
Nepal, 2007 also. But despite the petitioner’s request to 
political parties, the National Human Rights 
Commission and the Government of Nepal, no initiative 
was taken to return such properties. 

 
32 Writ No. 0863, Decision Year 2064/9/23 
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➢ The writ petition pleaded for an order of mandamus 
directing the return of confiscated property as well as 
providing appropriate compensation. 

➢ The court, in this case decided that as the CPA carries 
pledges for the sake of enjoyment and application of the 
rights enshrined by the Constitution, it allows this Court 
to contextually draw the attention of the State to the 
norms and values of the CPA, for the purpose of giving 
effect of these rights. 

➢ As the right to property has been recognized as a 
fundamental right under the Constitution, any political 
or other endeavor legitimizing unlawful occupation or 
a confiscation of property, except as provided by law, 
shall not be acceptable. 

➢ An order of mandamus is issued pursuant to Article 107 
(2) of the Interim Constitution of Nepal, against the 
respondents to set up a district-level property return 
committee to evaluate loss, damage or depreciation of 
confiscated properties and of those having income 
generating nature, and to return those properties to 
rightful owners as per the claim of the petitioners 
through the committee within three months from the 
date of receipt of this order. For those victims whose 
confiscated property was damaged, the court also 
issued order to create a fund to provide relief to them.  

• Raja Ram Dhakal v. Office of the Prime Minister, et al33 
➢ The Government of Nepal is a state party to numerous 

human rights conventions. But the government cannot 
safeguard the rights of people simply by ratifying the 
international treaties and conventions. There should be 

 
33 Writ no. 2942, Decision Year 2060/9/25 
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transparent national laws so as to apply the 
international treaties. 

➢ Nepal has ratified all the four Geneva Convention that 
apply during the time of war, but Nepal has failed to 
adhere to the provisions.  

➢ The petitioners appeal to issue the interim and directive 
order to the government to promptly enact or ensure to 
enact the national laws to implement the humanitarian 
laws of Geneva Convention including Article 49 of first 
treaty paper, Article 50 of second, Article 129 of third, 
and Article 146 of forth.   

➢ Hence the order has been issued against the defendants 
including His Majesty Government to carryout 
necessary study and research and take initiative to 
enact the appropriate laws as per the objective of 
Geneva Conventions. 

Conclusion 

The commissions established as per the TRC Act are an 
important role to play, especially in cases of gross human rights 
violations. The lack of response and indifference from the GoN 
vis-àvis the recommendations received from several 
international bodies creates greater space for impunity and 
institutionalizes it. It is important now that the stakeholders 
come together to put adequate pressure on the GoN to ensure 
that cases where the human rights of individual have been 
breached by both state and non-state actor are addressed.  

Nonetheless, after 15 years since the notion of transitional 
justice began in Nepal it has now become evident that no new 
changes will be seen neither in the situation of conflict victims 
and their families nor in the transitional justice mechanism of 
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the country until and unless the main statute that regulates this 
system, i.e the TRC Act is amended and made in line with the 
supreme court decisions and international recommendations 
and standards. Possibility of Amnesty and reconciliation in an 
Act seeking to provide redress to the victims of gross violation of 
human right is a mockery to the Act and the legal system itself.  

Therefore, a standardized law and competent authority could 
change the facet the transitional justice in Nepal in no time as 
there will be equal support to address this from non-
government stakeholders including CSOs, and victim groups as 
well. This will play a crucial role in combatting impunity and 
preventing similar violations in the future. 



An Analysis on Directive Orders of 
the Special Court of Nepal 

      Advocate Sujata KC 

                        Abstract 

Directive orders are typically noticeable within the context of 
the nation's Supreme Court and are traditionally linked to its 
extraordinary jurisdiction. In addition to this, the Special Court 
has increasingly used them to fill procedural gaps in 
investigations and address systemic delays in administrative 
compliance. This seminar paper explores the nature of directive 
orders issued by the special court, which is responsible for 
adjudicating corruption-related cases. By analyzing the 
landmark judgments from the special court that issues these 
orders, the paper traces the evolving pattern, examines the legal 
basis, and assesses their place within Nepalese legal practices. It 
emphasized the importance of directive orders in promoting 
accountability, the rule of law, and effective justice delivery. 
Additionally, the paper investigates how the absence of formal 
monitoring authorities impacts the implementation of these 
orders. The sociolegal penetration of the directive orders issued 
by the special court has been illustrated critically based upon 
the listed cases, where the issuance of directive orders actually 
drew the public attention and limelight, as it secures the rights 
of the convicted, not just the victims, which shows the paradigm 
shift from the retributive system of justice to the reformatory 
and preventive system of justice, portraying the imprisonment 
as the last resort and the prison centers as the rehabilitation 
centers. This study is actually about debunking the narratives of 
the jurisdiction of the special court, just as the trial-level court 
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for white-collar crimes, and incorporating the inherent power 
to issue directive orders for maintaining the rule of law and a 
fair justice system critically examining the sociolegal 
penetration observed by the issuance of directive orders by the 
special court, as well as the procedural lapses that often remain 
unaddressed by the legislative arrangement in terms of the 
investigation and prosecution along with the adherence of the 
rights of the convicted with the dure care and diligence.  

Keywords: Directive Orders; Special Court of Nepal; Inherent 
Powers; Socio-Legal Penetration; Reformatory Justice; Rights of 
the Convicted; Judicial Accountability. 

1. Directive order of Special Court  

In the Nepalese legal area, directive orders have traditionally 
been recognized as an exclusive power of judicial activism, 
tethered strictly to the extraordinary writ jurisdiction of the 
Supreme Court under Articles 133 and 137 of the Constitution of 
Nepal. Designed to address legislative vacuums, enforce 
fundamental rights, and compel administrative action, these 
orders serve as a mechanism for structural interdict—allowing 
the apex court to guide public policy and safeguard the rule of 
law. 

However, the evolving dynamics of transitional and anti-
corruption jurisprudence have witnessed a notable institutional 
shift. The Special Court of Nepal—established under the Special 
Court Act, 2002, as a specialized trial-level tribunal to adjudicate 
corruption, money laundering, and white-collar crimes—has 
increasingly resorted to issuing directive orders. Faced with 
systemic delays in administrative compliance, deep-seated 
procedural lapses in investigations, and rigid legislative 
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frameworks, the Special Court has moved beyond its traditional 
mandate of mere adjudication to assume a proactive role in 
procedural engineering. 

The special court judgements issuing the directive orders are 
enumerated as: 

1.1 Government of Nepal v. Buddhiman Jaisi et.al 1 

This directive order issued in this case makes sure to adopt the 
proper legal proceedings while conducting the investigation and 
initiating the cases of corruption, shifting the focus of the 
prosecution from the low-level implementers' liability to the 
higher-level decision-makers, asserting that systemic corruption 
must be addressed from the foundational sources; only then will 
the justice administration be actually free and fair. To ensure 
effective justice administration, the court itself issued the 
stricture for re-investigation and initiation of the case, which 
shows the reformatory and remedial system of justice 
administration as adopted by the judges, thereby not merely 
convicting the individuals accused of corruption but also re-
investigating the whole matter and holding the decision makers 
liable for their decisions and the harm caused. 

1.2. Government of Nepal v. Gam Bahadur B.K et.al.2 

The directive order issued in this case aims not only at the 
individual's conviction but also to ensure that the senior citizen 
sentenced thereupon receives essential amenities. Judicial 
proceedings, coupled with remedial and reformatory measures, 

 
1 Gov’t of Nepal v. Buddhiman Jaisi et al., Special Court, Kathmandu, 
2080(2024) Case No. 079-CR-0066 
2 Gov’t of Nepal v. Gam Bahadur B.K et al., Special Court, Kathmandu, 2080 
(2024), Case No. 080-CR-0013) 
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uphold principles of basic human rights and the Fundamental 
Rights granted to citizens by the Constitution. The case and the 
issued directive guarantee that detained persons receive proper 
care and attention, affirming that they are not deprived of basic 
human rights simply because they are convicted of corruption. 
This order emphasizes the court's role in balancing legal 
detention with the right to health and dignity for the elderly, 
ensuring that detention does not lead to neglect of fundamental 
human needs. 

1.3. Government of Nepal v. Rabindra Lal Shrestha et.al.3  

The Special Court’s directive mandates a complete structural 
and legal overhaul of Bishal Bazar Company Limited (BBCL). 
The special court thereupon issued the directive order against 
the blanket prosecution, which questioned the procedural 
fairness while investigating the corruption-related cases, as well 
as the standards of evidence produced by the CIAA against the 
accused. While filing the cases, CIAA should not take any kind of 
prejudice or enmity towards any individual, but rather make a 
detailed inquiry before filing the chargesheet, and should be 
required to file the chargesheet, illustrating the roles and 
responsibilities of the accused in a precise manner, i.e., the CIAA 
must present evidence for each person involved in the case 
about the individual culpability. 

 

 

 
3 Gov’t of Nepal v.  Rabindra Lal Shrestha et al., Special Court, Kathmandu, 
2076 (2020), Case No. 074-CR-0064 
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1.4. Government of Nepal v. Hari Prasad Devkota et.al.4 

The special court clearly demonstrated the boundaries of 
corruption regarding the professional irregularities conducted. 
Whether any kind of professional irregularity is treated as 
corruption, there needs to be the basic elements of corruption. 
With those basic elements of corruption, any kind of 
professional irregularity should not amount to corruption; 
instead, such irregularities and internal disciplinary matters 
should be resolved by the respective departments under the 
Civil Service Laws, ensuring the Natural Justice Principles, 
which make the individual inclined to the professional 
irregularities to be liable for the disciplinary actions like, such 
as professional consequences of dismissal or suspension from 
their positions. The directive order made the concerned 
authority responsible for adopting any kind of disciplinary 
action against the individual working beyond the professional 
ethics and code of conduct. 

1.5. Government of Nepal v. Dipendra Kumar Paikara et.al.5 

This order demonstrates that the orders and judgments of the 
special court are not confined to corruption but also for 
administrative correctional purposes. The extension of the 
directives pronounced by the special court to address the 
administrative misconduct of the public servant for professional 
fraud, and the violation of ethical standards by health sector 
professionals as unbecoming and inappropriate conduct. A 
government health official and a registered physician colluded 

 
4 Gov’t of Nepal v. Hari Prasad Devkota et al., Special Court, Kathmandu, 2076 
(2022), Case No. 075-CR-0089 
5 Gov’t of Nepal v. Dipendra Kumar Paikara et al., Special Court, Kathmandu, 
2075 (2018), Case No. 074-CR-0188) 
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to forge medical certificates for a person who was physically 
absent from the country. The Court highlights that professionals 
in high-trust roles (civil service and medicine) have a 
heightened duty to maintain moral integrity, as well as the civil 
service is always under the surveillance of the court; therefore, 
the civil servant needs to be accountable towards their 
prescribed duties and responsibilities with high moral 
standards and professional integrity. 

1.6. Government of Nepal v. Anil Kumar Acharya et.al.6  

The court makes a clear distinction between criminal corruption 
and administrative misconduct. Instead of a criminal sentence, 
the court has directed Nepal Telecom (NTC) to take internal 
disciplinary action against its employees to recover costs and 
uphold professional standards rather convicting the accused in 
case of corruption the special court through issuance of 
directive orders attempted for the institutional reformation, 
making the institution itself responsible for taking any 
disciplinary actions against the employees conducting 
professional misconduct and not maintain the professional 
standards and integrity. 

1.7. Government of Nepal v. Ram Biswas Prasad Shah et.al.7 

The court provides a split verdict focusing on the difference 
between criminal intent and administrative irregularity. The 
court found no objective proof that the defendants criminally 
manipulated exam results, leading to their full acquittal from 

 
6 Gov’t of Nepal v. Anil Kumar Acharya et al., Special Court, Kathmandu, 2076 
(2019), Case No. 075-CR-0167 
7 Gov’t of Nepal v. Ram Bishwas Prasad Shah et al., Special Court, 
Kathmandu, 2075 (2018), Case No. 073-CR-0133 
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the corruption charges. Despite the acquittal, the court leaves 
the door open for internal accountability. It suggests that while 
their actions may not have been criminal, they might have 
violated Tribhuvan University’s internal codes of conduct. The 
court shifts the responsibility to the University to investigate and 
decide on departmental penalties, asserting that an acquittal in 
criminal court does not automatically bar an employer from 
taking disciplinary action for policy violations. 

1.8. Government of Nepal v. Bishwa Kumar Basnet et.al.8  

Analysis as: The Court expresses grave concern over the 
exploitation of a foreign investor and the resulting "investment 
climate" risk. The court highlights the irony that the victim was 
the one who ended up facing corruption charges, while the 
primary facilitators remained unpunished. The court warns that 
such scams discourage foreign direct investment (FDI) and 
damage Nepal's international standing. It orders a specialized 
criminal investigation by the CIB into the main facilitators 
(Sanjay Kakshapati et al.) and ensures that the Ministry of Home 
Affairs and the Department of Industry are alerted to protect 
future investors. 

1.9. Government of Nepal v. Bharat Kumar Thapa et.al.9 

Given the status of the Armed Police Force (APF) as a relatively 
new, semi-military security entity, the following actions are 
recommended to the Ministry of Home Affairs to ensure 
operational excellence and institutional maturity: 

 
8 Gov’t of Nepal v. Bishwa Kumar Basnet et al., Special Court, Kathmandu, 
2075 (2018), Case No. 073-CR-0017 
9 Gov’t of Nepal v. Bharat Kumar Thapa et al., Special Court, Kathmandu, 2076 

(2019), Case No. 072-CR-0055) 
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• Standardizing Procurement and Logistics: 
managing the acquisition and transport of 
sensitive weaponry and logistical supplies, the 
APF should develop a formal framework either 
through specific internal guidelines or alternative 
regulatory mechanisms. 

• Specialized Financial Cadre: Establishing a 
dedicated Accounting Group tasked with financial 
administration across all levels, from 
Headquarters to individual Border Security Posts 
and training units. 

• Professional Development: Instituting mandatory 
periodic training for financial personnel. 

• Initiatives must be taken to make the necessary 
arrangements for the effective implementation of 
the aforementioned decision. The court provides a 
strategic roadmap for the institutional 
strengthening of the Armed Police Force.  

1.10 Government of Nepal v. Norbu Wangel Lama et.al.10 

Whereas the defendants are accused of misappropriating school 
funds; and whereas any expenditure of funds received for a 
sacred institution such as a school must be carried out 
transparently, adhering to generally accepted accounting 
principles and prevailing practices; and whereas, should it be 
found that school funds have been expended arbitrarily by any 

 
10 Gov’t of Nepal v. Norbu Wangel Lama et al., Special Court, Kathmandu, 
2076 (2019), Case No. 073-CR-0098 
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individual, such amounts must be recovered from the 
concerned person in accordance with prevailing laws;11 

Now, therefore, this Court hereby issues a directive order to the 
District Administration Office, Kathmandu (the regulatory body 
for non-governmental organizations) and the Education 
Development and Coordination Unit, Kathmandu (the body 
responsible for school monitoring and inspection) to form a 
committee comprising their representatives and, as necessary, 
accounting experts. The said committee is directed to prepare a 
report detailing the actual income and expenditure of the school 
and to initiate necessary legal proceedings based on the 
findings. Let a copy of this order be dispatched to the District 
Administration Office, Kathmandu, and the Education 
Development and Coordination Unit, Kathmandu, for 
immediate implementation.12 

1.11 Government of Nepal v. Dr. Baikuntha Aryal et.al.13 

In furtherance of the above, the Government of Nepal has issued 
a formal directive mandating and requiring the prompt, 
expeditious, and legally compliant implementation and 
execution of the aforementioned sticker printing project in strict 
accordance with all applicable legal requirements and 
provisions. In addition to this, they said the directive further 
instructs and requires the initiation of proactive, systematic, 
and forward-looking measures and steps to ensure that other 
security printing tasks, functions, and operations are similarly 
undertaken and carried out domestically and within the country 

 
11 Id. ¶ 68 
12 Id. 
13 Gov’t of Nepal v. Dr. Baikuntha Aryal et al., Special Court, Kathmandu, 
2081(2025), Case no. 080-CR-0196 
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in a well-organized, structured, and systematic manner, thereby 
reducing dependence on external sources and promoting self-
reliance in matters of national security printing.14  

In a significant and noteworthy repositioning of institutional 
responsibility, the court effectively and decisively shifts the 
burden of accountability onto the government itself, compelling 
it to take active and decisive steps to break free from and 
overcome administrative inertia and limbo. The court 
categorically asserts that the mere fact that a matter is being 
adjudicated before the Special Court does not in any manner 
whatsoever confer upon the executive branch a procedural 
excuse, justification, or sanctuary to neglect, abandon, or 
deviate from its own stated strategic development policies, 
priorities, and obligations to the nation and its people. 

1.12 Government of Nepal v. Raj Bahadur Bam et.al.15 

The Special Court held that the investigation and prosecution 
suffered from a fundamental violation of natural justice and fair 
trial principles, particularly the rule of audi alteram partem 
(right to be heard). The Court observed that: 

• The accused was not questioned on the main allegations 
relating to the alleged fabrication of invoices for sewing 
machines and transportation expenses. 

 
14 Gov’t of Nepal v. Dr. Baikuntha Aryal et al., Special Court, Kathmandu, 
2081(2025), Case no. 080-CR-0196, ¶ 201. 
15 Gov’t of Nepal v. Raj Bahadur Bam et al., Special Court, Kathmandu, 
2080(2024), Case no. 079-CR-0015, ¶25-27. 
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• Instead, the investigation focused on irrelevant and 
unrelated matters, depriving the accused of a meaningful 
opportunity to defend himself. 

• The investigating authority failed to conduct any proper 
inquiry regarding the core allegation of financial loss 
under the Dalit Community Upliftment Program. 

The directive enumerated that since the investigation violated 
mandatory principles of natural justice and a fair trial, the 
charge sheet was declared invalid and dismissed. The 
prosecution based on such a defective investigation could not be 
sustained in law. Accordingly, the Special Court quashed the 
accusation/charge sheet (brought under Section 8(1) of the 
Prevention of Corruption Act, 2059) against the accused. 

1.13 Government of Nepal v. Dr. Pradip Dhakal et.al16 

The Court held that the construction of the gold “jalhari” at the 
Pashupatinath Temple was carried out through a proper and 
lawful procedure, and unless proven otherwise, such 
procedurally completed acts must be presumed to be lawful. 

If any irregularity or bad faith existed in the process, all persons 
involved in that process should have been investigated and 
made individually accountable. However, the prosecution 
selectively charged only some individuals while excluding 
others who were similarly involved. 

The Court observed that such selective prosecution violates the 
principles of equality and fair investigation and amounts to 
discriminatory treatment of persons in similar positions 

 
16 Gov’t of Nepal v. Dr. Pradip Dhakal et al., Special Court, Kathmandu, 
2081(2025), Case no. 080-CR-0047, ¶147. 



An Analysis on Directive Orders of the Special Court of Nepal 225 

performing similar responsibilities. It further held that 
decisions to prosecute or not prosecute must be based on 
objective grounds with clear and satisfactory reasons; 
otherwise, such actions become suspicious and undermine the 
credibility of the prosecution. 

Since the charge sheet did not explain why some individuals 
(e.g., those responsible for custody of the safe key) were 
prosecuted while others were not, the Court found the 
investigation to be unfair, non-objective, and inconsistent with 
the principle of equal treatment under law. 

1.14 Government of Nepal v. Samrat Bahadur Shah17 

Since the offence under Section 16(1) of the Prevention of 
Corruption Act, 2059 does not fall within the offences covered 
by Section 29 of the CIAA Act, 2048, prosecution had to be 
instituted within five years pursuant to Section 13(2) of the CIAA 
Act. In the present case, the complaint against the respondent, 
Samrat Bahadur Shah, was filed on 2073/01/22 B. S. In contrast, 
the charge-sheet was filed only on 2080/09/19 B.S., beyond the 
statutory five-year limitation period. Accordingly, the case was 
not filed within the prescribed limitation period under Section 
13(2) of the CIAA Act and is therefore time-barred and liable to 
be dismissed. 

1.15 Government of Nepal v. Ichharaj Tamang et al.18 

 
17 Gov’t of Nepal v. Samrat Bahadur Shah, Special Court, Kathmandu, 
2081(2024), Case no. 080-CR-0082, ¶34-35. 
18 Gov’t of Nepal v. Ichharaj Tamang et al., Special Court, Kathmandu, 
2080(2023), Case no. 079-CR-0022, ¶160-163. 
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The Court held that the properties standing in the defendants' 
names were acquired from the misappropriated deposits of Civil 
Cooperative depositors. Mere confiscation in favor of the State 
would unjustly prejudice the victims, whose right to 
compensation and restitution is protected by Article 21(2) of the 
Constitution and recognized principles of victimology and 
international law. Accordingly, in respect of the properties of 
Ichchharaj Tamang, Srijana Shakya Tamang, Keshavlal 
Shrestha, Meena Kumari Shrestha, Pratiksha Tamang, and 
Pratishtha Tamang, the Court held that if the defendants are 
convicted in the pending fraud case before the Kathmandu 
District Court, priority shall be given to compensating the 
victims and returning their deposits. Any remaining assets 
thereafter shall be confiscated under Section 28(2) of the 
relevant Act. 

2. The major findings include; 

2.1 Legislative compliance of the directive orders: 

The issuance of directive orders occupies the space as the 
fulfillment of the procedural lacunas not yet been addressed by 
the legislative measures, or let’s say, somehow addressed by the 
legislative arrangements, but are yet to be realized by the 
concerned authorities and the investigating agencies. Hence, the 
issuance of the directive orders by the Special Court is not about 
overreaching or overstepping into the executive domain; 
instead, it’s about fulfilling the constitutionally guaranteed 
powers to ensure the executive remains within the limitations 
of law. The legality of the issuance of directive orders lies upon 
the effectiveness of the court that posits, for the effective and 
efficient justice administration purpose, the special court needs 
to make sure to fill the gaps and procedural lacunas as left there 
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by the investigating agencies or the concerned authorities. So, 
for the effective and efficient justice administration purpose, the 
special court issues the directive orders exercising the 
specialized jurisdiction provided thereupon. The shift from a 
retributive system of punishment to a reformative and remedial 
system of justice. This approach focuses not only on punishing 
individuals but also on reforming institutions and remedying 
issues to prevent future corruption or irregularities. In complex 
corruption cases like Bishal Bazar Company Limited, the 
retrospective effect of sentencing an individual was deemed 
insufficient. Therefore, a special court issued directive orders 
for institutional reforms and emphasized procedural fairness 
and accuracy, meaning “प्रनत व्यक्क्त प्रनत प्रमाण,” the CIAA must 
present evidence for each person involved in the case. This 
makes the trial process clearer and fairer.  

2.2 Efficacy and the efficiency enhancement in the criminal 
justice system 

Because of the nature of the Special Court, the directive orders 
issued thereupon has not been fully contemplated but while 
filing the chargesheet by the CIAA, the issued directive orders 
seemed to be adopted in the process of investigation as we can 
see the adoption of free, fair and independent investigation, 
imposition of liability not just to the decision implementers but 
to the decision makers as well has been adopted. For reference, 
we can see the corruption case of Pokhara International Airport, 
which is actually a sub-judice case in the Special Court, yet we 
can see the chargesheet has been filed from the then Minister to 
the one who took part in the meeting. This clearly demonstrates 
that not just the decision enforcers but also the decision makers 
have been under supervision by the CIAA, and they can be held 



228                                             पवशेर् बार जनषल, २०८३ बर्ष-१, अंक-१ 

liable for their involvement in the corruption-related matter, as 
per their involvement. Every case filed by the CIAA needs to 
adhere to due process in terms of investigation and inquiries, 
which seeks a fair trial and the proper investigation of the 
accused in corruption cases.  

2.3 Challenges faced in the enforcement of the directive 
orders  

The main conclusion about the Special Court's legal compliance 
indicates that directive orders are not an unlawful expansion of 
authority but are grounded in the Doctrine of Implied Powers. 
According to Section 7 of the Special Court Act, 2059, the court 
has Procedural Sovereignty, allowing it to determine its 
procedures to serve the "Ends of Justice." The court operates on 
the principle of Complete Justice, which asserts that an 
adjudicatory decree is insufficient without the power to ensure 
practical remedies. By aligning this procedural autonomy with 
the constitutional requirement under Article 126(2), the court 
confirms that directives are mandatory procedural outcomes of 
final judgments. These orders are within legal authority as Intra 
Vires, functioning as an extension of the Writ of Mandamus 
within a specialized criminal and administrative context. 

2.4 Socio-legal penetration of the directive orders 

A key insight from this paper is the shift in the criminal justice 
system from a Retributive Taxonomy, which emphasizes 
individual punishment, to a Remedial Taxonomy that targets 
institutional correction. Historically, success was judged by 
“Sentence-Centric outcomes” such as fines and imprisonment. 
However, the study identifies a “Justice Gap,” where crimes like 
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illegal encroachment of public streams or land often persist 
despite criminal proceedings. 

Therefore, Directive orders act as Structural Injunctions, 
enabling precise intervention to remove the root causes, such as 
faulty policies or corrupt decisions, while the verdict addresses 
the Branch, the individual implementers. As a result, the Special 
Court's success is now evaluated through Institutional 
Restitution, which includes restoring state assets and cleaning 
public records, rather than solely relying on retributive justice. 

3. Conclusion 

While concluding the major findings of the article, here I have 
enumerated the whole conclusion in point wise as; 

 3.1 Addressing the regulatory voids 

In the Nepalese context, we have robust laws but fragile 
institutions and a weaker enforcement mechanism. The Special 
Court’s intervention in various misappropriation cases 
illustrates the Doctrine of Judicial Fill-In as a mechanism to 
address the regulatory voids. The District Administration Office 
(DAO) and Education Units often suffer from Administrative 
Lethargy. They have the authority to audit but lack the impetus 
to act until a criminal case is filed, is seemed to be the problem. 
The Court transforms from a Punisher to a Planner. Mandating 
a committee, it forces two distinct silos of the executive Home 
Ministry/DAO and Education Ministry to collaborate. This 
represents Compensatory Jurisprudence. The court isn't just 
interpreting law; it is correcting Institutional Failure. It signals 
to society that if the bureaucracy sleeps, the judiciary will act as 
the alarm. Similarly, in cases like Bishal Bazar Company 
Limited, the blanket prosecution has been strictly checked upon, 
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as the misappropriation by the investigation agencies. The 
directive orders issued to check upon the procedural fairness 
and accountability to be adhered to by the investigation 
organizations; otherwise, the justice dispensation by the 
judiciary will be disrupted.   

3.2 Moral dimension as a safeguard to the social sanctity 

The Court’s use of the term Sacred Institution (Pavitra Sanstha) 
for a school is a profound sociological statement. Corruption in 
a government ministry is often viewed by the public as a state 
loss. Corruption in a school is viewed as Theft from the future. 
The Court is applying Value-Added Adjudication. Framing the 
school as sacred, it raises the legal threshold for transparency. It 
suggests that accounting in such institutions is not just a 
technicality but a Fiduciary Dut to the community. This creates 
a deterrent effect. It tells school administrators that they are not 
just Account Holders but Custodians of Public Trust. In addition 
to this, a mere recognition of the human rights of the elderly 
citizens has been realized to a greater extent, and the issuance 
of directive orders for the dietary requirements, periodic health 
check-ups, follow-ups, and the proper medical facilities to be 
granted to the elderly somehow shows the court’s clear 
perspective to provide elderly citizens with due care and 
responsibility. The due care and cautiousness towards the 
elderly citizens, even when they’re convicted, actually 
demonstrate the mechanism as a safeguard of social sanctity. 

3.3 The expert-led recovery as procedural pragmatism 

A critical failure in Nepal’s anti-corruption drive is the lack of 
specialized knowledge during the Recovery (Asul Upar) phase. 
The Court specifically mandated Accountancy Experts (Lekha 
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Bibhagka Bigya). The Court acknowledges that a judge’s 
hammer is useless without an accountant’s calculator. While the 
directive is comprehensive, the Socio-Legal reality is that no 
budget has been allocated for these experts to serve on such 
committees. The lack of proper investigation by the 
investigation agencies actually fails the whole case scenario. As 
in the case of Buddhiman Jaisi, the special court ordered a 
reinvestigation and reinitiation of the case due to the CIAA's lack 
of proper investigation and inquiry. Because of the lapses in the 
proper investigation, which often happen because of the lack of 
expertise, the gravity of the case lessens and is less likely to 
convict the accused. In addition to this, the aftermath of the case 
becomes problematic because of the lack of expertise. 

In conclusion, the article concludes that Nepalese judicial 
practice is gradually evolving from a narrowly adjudicative 
model towards a transformative model of justice. The courts are 
increasingly engaging with broader questions of governance, 
institutional responsibility, victim protection, and public trust. 
While such judicial activism cannot permanently substitute for 
efficient administration and effective investigation, it serves as 
an indispensable corrective mechanism when other state 
institutions fail to fulfill their constitutional and legal 
obligations. The long-term effectiveness of this approach, 
however, will depend upon strengthening institutional capacity, 
enhancing inter-agency coordination, and fostering a culture of 
accountability throughout the governance system. 

Thus, the jurisprudence examined in this article ultimately 
reflects a deeper constitutional vision, justice is not achieved 
merely through the punishment of offenders, but through the 
restoration of public trust, the protection of vulnerable 
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individuals, the recovery of misappropriated resources, and the 
strengthening of institutions upon which democratic 
governance depends. 
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Abstract  

This study explores the multi-faceted and dynamic interaction 
between Nepal and international criminal law (ICL). It examines 
the history of the internal armed conflict in Nepal (1996-2006), 
the peace process that followed, and the current challenges, 
through the lens of domestic processes of transitional justice and 
international legal obligations to hold war crimes accountable. 
The influence of the normative framework of ICL, especially the 
core crimes of international concern, is discussed and the 
possibility of its implementation in the context of Nepal is 
explored. It critically evaluates the legal framework in Nepal, 
the Transitional Justice Act, and makes a comparison with 
international standards. In addition, the study looks at the 
contribution of the Supreme Court of Nepal, UN human rights 
institutions and potential avenues for international justice. 
Lastly, it offers recommendations for a victim-centered and 
credible roadmap, which would take account of national 
sovereignty and the need of accountability in international 
criminal law. 

Key words: International Criminal Law, Transitional Justice, 
Supreme Court of Nepal  

1. Introduction 

International Criminal Law (ICL) is part of the public 
international law designed to prevent and punish most serious 
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crimes of concern to the international community; namely 
genocide, crimes against humanity (CAH), war crimes and the 
crime of aggression. ICL has developed from the terrible 
aftermath of World War II and has evolved since then with the 
development of ad hoc tribunals and the International Criminal 
Court (ICC), that some crimes are so so terrible that the 
community must have the right, let alone the duty, to intervene.1 

The ICL has become so interwoven into Nepal's experience that 
for the past ten years, until the Maoist insurgency ceased activity 
(2006), and the ensuing peace process, they were an integral 
part of the violence. An estimated 17,000 people died, including 
over 1,300 who went missing, and there was significant abuse of 
human rights, including torture, rape, and arbitrary arrest and 
detention, on both sides, during the conflict between the 
Communist Party of Nepal (Maoist) and the state. The conflict 
was formally ended in 2006 with the Comprehensive Peace 
Agreement (CPA) and a pledge for a truth and reconciliation 
process.2 But political interference, legal shortcomings and a 
culture of impunity have seriously hindered the path from 
peace to justice under international law. The research has 
concluded that Nepal has made some symbolic achievements in 
the field of domestic transitional justice (TJ) but this has failed 
to fulfil the basic requirements of the ICL in a systematic way. 
Credibility of the transitional justice process has been 
compromised by the State's main interest in political 
compromises, rather than the victims right to truth, justice, and 

 
1 William A. Schabas, An Introduction to the International Criminal Court, 5th 
ed. (Cambridge: Cambridge University Press, 2017), 3. 
2 Office of the High Commissioner for Human Rights (OHCHR), Nepal Conflict 
Report 2012 (Kathmandu: 
OHCHR, 2012), 11. 
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reparations. The tension between domestic political processes 
and international legal obligations has become central to 
Nepal's complex ICL-related problems. 

2. Normative Framework of ICL and its Application in the 
Context of Nepal 

The framework of international criminal law (ICL) applicable to 
the conflict situation in Nepal is based on customary 
international law and obligations arising from treaties. 

2.1. Core International Crimes 

• War Crimes: Although the conflict in Nepal was a non-
international armed conflict (NIAC), the rules of 
International Humanitarian Law (IHL) were applicable. 
In particular, the rules contained in Common Article 3 
and Additional Protocol II of the Geneva Conventions 
were binding on the parties to the conflict. The rules of 
customary IHL prohibit murder, torture, cruel treatment, 
outrages upon personal dignity, and punishment without 
due process, and these rules apply to all parties.3In this 
context, acts such as the torture and killing of captured 
combatants, attacks on civilians, and the use of child 
soldiers by the Maoist side could potentially qualify as 
war crimes. 

• Crimes Against Humanity: If a state or organization 
conducts a widespread and systematic attack against a 
civilian population, and includes acts such as murder, 
enforced disappearances, torture, rape, and persecution, 

 
3 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International 
Humanitarian Law, vol. I: Rules (Cambridge: Cambridge University Press and 
International Committee of the Red Cross, 2005), Rules 87–105. 
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then those acts constitute crimes against humanity.4The 
prevalence of enforced disappearances by state security 
forces during the Nepalese conflict and the Maoist side’s 
tendency to kill alleged informants are strong indications 
that crimes against humanity were committed during the 
conflict. 

• Genocide: The acts committed during the conflict in 
Nepal do not demonstrate the specific intent (dolus 
specialis) to destroy, in whole or in part, a national, 
ethnical, racial, or religious group, as defined by the 
Genocide Convention.5 Therefore, there is insufficient 
evidence to classify the events during the conflict in 
Nepal as genocide. 

2.2. Nepal’s International Treaty Obligations 

Nepal is a state party to the major international human rights 
treaties directly related to International Criminal Law (ICL). The 
following treaties are particularly noteworthy: 

• International Covenant on Civil and Political Rights 
(ICCPR): This Convention provides for the right to life, 
the prohibition of torture, and the right to an effective 
remedy. These rights are considered non-derogable and 

 
4 Rome Statute of the International Criminal Court, art. 7, UN Treaty Series, 
vol. 2187, no. 38544. 
5 Convention on the Prevention and Punishment of the Crime of Genocide, 
art. II, adopted December 9, 1948 entered into force January 12, 1951, 78 
UNTS 277. 
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create a positive obligation on the state to investigate and 
prosecute cases of serious human rights violations.6 

• Convention against Torture (CAT): The Convention 
against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT) obliges Nepal to 
criminalize torture, investigate allegations, and 
prosecute or extradite perpetrators (aut dedere aut 
judicare principle).7 

• International Convention for the Protection of All 
Persons from Enforced Disappearance (ICPPED): 
Although Nepal ratified this convention only in 2018, its 
provisions reflect customary international law on the 
absolute prohibition of enforced disappearances and the 
obligation to prosecute.8 Importantly, Nepal is a signatory 
to the Rome Statute of the International Criminal Court 
(ICC). The ICC is not a State Party to the Statute. Therefore, 
the ICC would not have jurisdiction over Nepal unless the 
UN Security Council made a referral under Chapter VII of 
the UN Charter—a politically highly unlikely scenario.9 It 
makes this clear that the main role of the prosecution will 
be under the jurisdiction of the state of Nepal, in 
accordance with the principle of “complementarity.” 

 
6 International Covenant on Civil and Political Rights (ICCPR), adopted 
December 16, 1966, entered into force March 23, 1976, 999 UNTS 171 (Nepal 
acceded in 1991). 
7 Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT), adopted December 10, 1984, entered into 
force June 26, 1987, 1465 UNTS 85 (Nepal acceded in 1991). 
8 International Convention for the Protection of All Persons from Enforced 
Disappearance, adopted December 20, 2006, entered into force December 23, 
2010 (Nepal ratified in 2018). 
9 Rome Statute of the International Criminal Court, art. 13(b). 



238                        विशेष बार जर्नल, २०८३ बषन-१, अंक-१ 

3. Domestic Transitional Justice Framework: A Critical 
Analysis 

Nepal’s transitional justice (TJ) process is governed by the 2014 
Truth and Reconciliation Commission on Enforced 
Disappearances Act (TJ Act). This Act established two bodies: the 
Truth and Reconciliation Commission (TRC) and the 
Commission of Inquiry on Enforced Disappearances (CIEDP). 

3.1. Weaknesses of the Original 2014 Act 

The initial Act was widely criticized by victims’ groups, National 
Human Rights Institutions (NHRIs), and the United Nations for 
being inconsistent with international law. Its main weaknesses 
were:10 

• Power to recommend amnesty: The Act empowered the 
TRC to recommend amnesty even for serious crimes, 
including crimes under international law. This was in 
direct contradiction to the jus cogens norm prohibiting 
amnesty for genocide, crimes against humanity, war 
crimes, and serious human rights violations such as 
torture and enforced disappearances.11 

•  Lack of clear criminal jurisdiction: The commissions 
were designed solely as investigative and truth-seeking 
bodies, which could recommend prosecutions to the 
government but had no authority to refer cases directly 

 
10 OHCHR-Nepal, “Observations on the Commission on Investigation of 
Disappeared Persons, Truth and Reconciliation Bill,” March 24, 2014. 
11 UN Human Rights Council, Report of the Office of the United Nations High 
Commissioner for Human Rights on Expert Workshops on the Issue of 
Amnesty Laws, UN Doc. A/HRC/22/51 (December 18, 2012), para. 45. 
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to court. This paved the way for political influence and 
distained the independence of the judiciary. 

• Protection of vulnerable victims and witnesses: The 
law did not provide sufficient provisions to ensure the 
protection of victims and witnesses who testified against 
powerful individuals. This increased the risk of re-
traumatization and intimidation. 

• Mixture of reconciliation and prosecution functions: 
The combination of the power to facilitate reconciliation 
(which could involve a confidential process) and the 
power to investigate for prosecution in the same body 
naturally created a conflict of interest. It failed to clearly 
distinguish between the different objectives of truth, 
justice, and reparations. 

3.2. Supreme Court Intervention 

In a landmark 2015 judgment (Suman Adhikari et al. v. 
Government of Nepal), the Supreme Court of Nepal declared the 
amnesty provisions of the TJ Act unconstitutional and directed 
the government to amend the law in accordance with Nepal’s 
international obligations.12 The court made the following 
findings: 

• Amnesty cannot be granted for serious human rights 
violations and crimes under international law. 

• The right of victims to a remedy is a fundamental right 
under the Constitution. 

 
12 Supreme Court of Nepal, Suman Adhikari and Others v. Government of 
Nepal and Others, NKP 2071, Decision No. 9303, Writ No. 070-WS-0050, 
decision of February 26, 2015. 
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• Investigations must be such that they lead to prosecution, 
and serious crimes must be prosecuted in ordinary 
courts. 

This judgment was a turning point in establishing Nepal’s 
transitional justice process within the framework of the ICL and 
victims’ rights. However, political resistance to its full 
implementation has persisted. 

3.3. The 2024 Amendment Act: Progress and Persistent 
Challenges  

In 2024, Nepal began its new journey by enacting the Third 
Amendment to the Enquiry, Truth, and Reconciliation 
Commission Act, 2014. The amendment came in response to 
several concerns, including those raised by victims' rights 
organizations, civil society groups, the Supreme Court of Nepal, 
and international human rights organizations, over the 
shortcomings of the previous transitional justice mechanism. 
The new law tries to bring the domestic legal framework in line 
with the obligations under international human rights law and 
international criminal law by defining the categories of crimes 
committed in the context of conflict and enhancing the rights of 
victims. The amendment makes an explicit distinction between 
“ordinary” violations of human rights and “serious” violations 
of human rights, which is one of the more significant changes 
made by the amendment. 13 

The Act acknowledges torture, rape, serious sexual violence, 
enforced disappearance and arbitrary killing as serious 
violations of human rights during the armed conflict. Moreover, 

 
13 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission 
Act, 2014 (Third Amendment, 2024), ss 2, 19 and 20. 



International Criminal Law and Nepal  241 

the new legislation imposes limits on political amnesty for 
serious human rights abuses, thus resolving one of the most 
controversial aspects of the previous legislation where such 
wide political amnesty and reconciliation was possible even in 
the case of serious human rights abuses.14The amendment also 
substantially improves the victims' and survivors' rights. It 
acknowledges the right to reparations, which encompasses 
compensation, psychosocial counselling, rehabilitation, health 
care, education, and community-based reparative measures. 
The law also contains provisions related to witness protection, 
witness confidentiality, gender-responsive procedures and 
specific protection for survivors of sexual violence and 
vulnerable groups, which suggests a shift towards the victim in 
Nepal's transitional justice framework.15 

The revised Act also gives the TRC, and the Commission of 
Investigation on Enforced Disappeared Persons enhanced 
investigative powers. Although the commissions have been 
reformed, there are concerns about the effectiveness and 
independence of the process of accountability in Nepal. 16 
Commissions continue to have no direct prosecutorial powers, 
and can only refer cases for prosecution, allowing for political 
pressure and delays in justice. Even existing human rights 
groups continue to claim that Nepal's transitional justice 

 
14 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission 
Act, 2014 (Third Amendment, 2024), ss 22 and 26. 
15 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission 
Act, 2014 (Third Amendment, 2024), ss 17, 22A and 23. 
16 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission 
Act, 2014 (Third Amendment, 2024), ss 14, 15 and 25. 
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process may still fail to meet international expectations for 
accountability for serious international crimes. 17 

4. Deadlock: Political Will, Persistent Impunity, and 
International Monitoring 

The main challenge in Nepal’s transitional justice process is a 
profound lack of political will. The two main forces in the 
conflict the former Maoist rebels (who have now become the 
main political parties) and the traditional political parties that 
control the state security apparatus—have been gradually 
forming coalition governments. This has created a kind of tacit 
consensus to avoid criminal accountability that could implicate 
leaders on both sides.18 

4.1. Role of UN human rights mechanisms 

UN bodies have been continuously monitoring and criticizing 
Nepal’s transitional justice process: 

• Office of the High Commissioner for Human Rights 
(OHCHR): The OHCHR in Nepal has repeatedly called for 
legal reform and credible prosecutions, documenting 
conflict-related violations.19 

•  UN Human Rights Committee: In its 2018 Concluding 
Observations, the Human Rights Committee expressed 
deep concern about the lack of progress, the persistence 

 
17 International Commission of Jurists, Nepal’s Transitional Justice Law: Need 
for Full Compliance with International Standards (2024); Human Rights 
Watch, ‘Nepal’s Transitional Justice Process Still Falls Short’ (2024). 
18 Subindra Pyakurel, “The Political Economy of Transitional Justice in 
Nepal,” Himalayan Journal of Sociology and Anthropology 8 (2017): 67–89. 
19 OHCHR, “Nepal: Serious Shortcomings in Transitional Justice Amendment 
Bill Must Be Addressed – UN Experts,” press release, March 15, 2023. 
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of a culture of impunity, and the weaknesses of the TJ 
Act.20 

• Committee on Enforced Disappearances: Following its 
review of Nepal, the Committee on Enforced 
Disappearances has called for the legalization of 
enforced disappearances as a separate crime, for the 
transitional justice process to be victim-centered, and for 
the exclusion of any possibility of amnesty for this 
crime.21 

4.2. The Principle of Universal Jurisdiction 

Where local courts are unavailable, the victims have resorted to 
foreign national courts, which have universal jurisdiction. 
Former officers from the Nepalese army have been charged 
with torture in the UK and Australia.22 These cases are 
complicated, and may have technical difficulties, however, they 
show that impunity does not exist. International criminal law 
has the reach to criminals travelling across international 
boundaries, with the prospect of deterrence and pressure for 
change at home. 

5. The Ways Forward: Coordination Between Domestic and 
International Law  

Although the transitional justice process in Nepal has passed the 
Third Amendment to the Enforced Disappearances Enquiry, 

 
20 Human Rights Committee, Concluding Observations on the Initial Report of 
Nepal, UN Doc. CCPR/C/NPL/CO/2 (April 19, 2018), paras. 12–13. 
21 Committee on Enforced Disappearances, Concluding Observations on the 
Report Submitted by Nepal under Article 29(1) of the Convention, UN Doc. 
CED/C/NPL/CO/1 (May 9, 2023). 
22 R (on the application of MA (Pakistan)) v. Secretary of State for the Home 
Department [2016] EWCA Civ 705. 
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Truth, and Reconciliation Commission Act, 2014 in 2024, it is still 
experiencing various legal and institutional hurdles. While the 
amendment brought much-needed changes in relation to 
reparations, the inclusion of victims and limitation of amnesty 
for grave human rights abuses, it has also raised some questions 
about accountability, prosecutorial independence, and the 
adherence to international criminal law standards. Thus, the 
transitional justice framework in Nepal needs to be 
strengthened both legally and institutionally to deliver justice, 
truth, reparations and guarantees of non-repetition.23 

It is crucial, however, that the transitional justice mechanism 
continues to be reformed and effectively implemented. While 
the amended act restricts amnesty for grave breaches of human 
rights, Nepal still has no comprehensive domestic law that 
criminalizes in line with international law genocide, crimes 
against humanity and war crimes. Incorporation of these crimes 
into the domestic legal system would help to make Nepal more 
accountable and closer to the international obligations on 
criminal law. In the same vein, the responsibility for systematic 
or large-scale violations of human rights in the context of the 
armed conflict should be explicitly codified in the domestic law 
and recognize principles like command responsibility and 
superior responsibility. 24 

Enhancement of judicial and investigative institutions is also 
highly needed. Judges, prosecutors, investigators and forensic 
experts handling crime in conflict situations and grave human 

 
23 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission 
Act, 2014 (Third Amendment, 2024), ss 17, 22A, 23 and 26. 
24 International Criminal Court, Rome Statute of the International Criminal 
Court (adopted 17 July 1998, entered into force 1 July 2002) arts 5–8 and 28. 
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rights abuses should be trained in a specialized way. In addition, 
there is a need for an independent and effective witness and 
victim protection system that enables participation in 
investigations and court proceedings without the fear of 
reprisals. The Act has been amended to include provisions on 
witness protection and victim confidentiality, but they are 
difficult to implement in practice.25Also, a truly victim-centered 
approach should stay at the Centre of Nepal's transitional justice 
process. The victims and survivors should be meaningfully 
involved in the implementation of TJ mechanisms and 
reparation policies. To implement this amended legislation, 
sufficient financial resources, institutional support, and 
procedures with clear and transparent guidelines for access to 
justice and reparations for all victims impacted by the armed 
conflict are necessary.26 

Finally, Nepal should rethink its ties with the international 
criminal justice system, including the Rome Statute of the 
International Criminal Court (ICC). Nepal has not signed the 
Rome Statute, but accession might have a positive impact on 
Nepal's resolve towards international criminal accountability 
and on bringing international crimes into its domestic laws. The 
ICC is only established when domestic systems are unwilling or 
unable to act seriously on international crimes in compliance 
with the principle of complementarity. Thus, the inclusion of 
Nepal in the Rome Statute would facilitate greater legal reform 
on the domestic front, as well as bolster international 

 
25 Enforced Disappearances Enquiry, Truth and Reconciliation Commission 
Act, 2014 (Third Amendment, 2024), s 17. 
26 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission 
Act, 2014 (Third Amendment, 2024), ss 22A and 23. 
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confidence in Nepal's commitment to justice and the rule of law, 
and to strengthen its internal accountability regimes. 27 

6. Conclusion 

Nepal is at a critical moment in the transitional justice journey. 
After ten years and more of the Supreme Court's mandate on 
accountability for the violations in the conflict time, the Nepal 
government finally promulgated the Third Amendment to the 
Enforced Disappearances Enquiry, Truth, and Reconciliation 
Commission Act, 2014 in 2024. Though the amendment is a 
welcome move to tackle the criticism levelled against the 
transitional justice mechanisms for allowing impunity for 
serious human rights violations, broadening rights of the 
victims and giving the transitional justice commissions more 
investigative powers, there are serious concerns about the 
effectiveness, independence, and implementation of these 
bodies. While the amended legislation is more in line with 
international human rights law and international criminal law, 
the transitional justice system in place could yet be a political 
settlement rather than a proper system of accountability. Lack 
of comprehensive domestic legislation criminalizing war 
crimes, crimes against humanity and genocide per international 
law also continues to affect public confidence in the justice 
process. International criminal law is not only a political dream 
but a developing paradigm of universal legal duties that Nepal 
has accepted under international treaties and international law 
values. Non-investigation and non-prosecution of serious 
international crimes, not only represent a gap in domestic 

 
27 International Criminal Court, Rome Statute of the International Criminal 
Court art 17; International Commission of Jurists, Nepal’s Transitional Justice 
Law: Need for Full Compliance with International Standards (2024). 
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governance, but also violations of international law obligations. 
The lack of accountability can lead to reducing the public trust 
in democratic institutions, to future instability and to the 
weakened rule of law. Thus, there is an urgent need in Nepal to 
have the courageous political leadership to put justice, 
accountability, and victim's rights over short-term political 
gains. Domestic legislation and institutions should be consistent 
with the principles underlying international criminal law, such 
as the accountability for serious international crimes, victims' 
right to effective remedies and reparations, and the prohibition 
of amnesty for grave atrocities. A genuine, victim-centered, and 
legally sound transitional justice process is the only way for 
Nepal's peace process to become a viable basis for peace, justice, 
truth, reconciliation, and the rule of law.  

 



Fiduciary Suicide vs. The Special 
Court  
 
 

     Advocate Priyanka Pathak  
 

To Sign a Sentence in Invisible Ink of 40 Crores  

Poverty is rarely an overnight phenomenon. It usually bleeds a 
person dry over years of bad luck or systemic failure. But 
sometimes, it is an execution, a sudden, brutal plunge through 
the trapdoor of financial ruin, triggered entirely by the victim’s 
own hand. 

He sat across from my desk, a former titan of industry now 
hollowed out by an impending bankruptcy. His family was 
financially paralyzed. His youngest son had just been kicked out 
of school for unpaid tuition; a year ago, that fee would have been 
loose change in his pocket. Now, he was facing corporate 
blacklisting and the complete liquidation of his life's work. 

I was a fresh graduate. I didn't come from legacy money. I 
clawed my way through the grueling, adrenaline-soaked 
trenches of litigation with no life coaches, no safety nets, and a 
relentless diet of late nights and sheer grit. I wasn't used to high 
rolling corporate clients entrusting me with their destruction. 

When I asked him why he bypassed the silk gowned, 
experienced veterans of the bar for me who was a fresh 
graduate, his answer was pathetically simple: “I can’t afford 
them anymore. I can tell by your aura that you are honest. You 
are like a daughter to me. I am putting my fate in your hands.” 



Fiduciary Suicide vs. The Special Court  249 

As a litigator, I don't deal in auras. I deal in evidence. But I took 
the case. 

He wept as he described the social fallout. The same society that 
once drank his whiskey was now actively pulling him under, 
branding him a fraudster who was finally reaping the karmic 
rewards of cheating people. “It shatters my heart,” he said, 
“because I know how loyal and kind I am.” 

I didn't take his tears at face value. I ran the background checks. 
And what I found wasn't just a bad business decision. It was a 
legal nightmare so catastrophic, it practically demanded to be 
studied. 

He hadn't been robbed. He had willingly handed over an 
aggregate sum of 30 to 40 Crore Rupees, distributing 3 to 4 Crores 
a piece to over ten different individuals. Why? Because a "group 
leader" told him they were in debt, and if my client bailed them 
out, they would return the money with a handsome profit in 
"good faith." 

There were no contracts. No promissory notes (Tamasuk). No 
bank guarantees. No digital footprint. 

And now? The recipients had vanished. They had crossed 
international borders, dumped their SIM cards, and evaporated 
into the ether. My client, in his quest to be the savior of a 
syndicate of ghosts, had sold his own children's and family's 
future down the river. 

“Were you heavily medicated or out of your mind when you 
wired millions out into the world without a single signature?” I 
demanded. He had no answer. He just sat there, a wealthy man 
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who had successfully bankrupted himself through criminal 
naivety. 

To save him from liquidation, we had to look at the cold, 
unforgiving mechanics of Nepalese law. 

The Legal Anatomy: Memorandum of Law 

When a financial disaster of this magnitude occurs, it stops 
being a simple civil dispute and crosses into the terrifying 
crosshairs of the Special Court of Nepal, the place where I 
worked in a centralized tribunal with exclusive jurisdiction 
over corruption, massive financial crimes, and money 
laundering. 

Issue 

Can a plaintiff legally recover an aggregate sum of 30-40 Crore 
Rupees dispersed across international borders without any 
documentary evidence? Furthermore, does this massive, 
undocumented capital flight expose the plaintiff to criminal 
liability under the Money Laundering Prevention Act, 2064, 
thereby triggering the jurisdiction of the Special Court? 

Rule 

Under Nepalese jurisprudence, civil recovery relies heavily on 
the Muluki Civil Code, 2074, which mandates written 
instruments (Tamasuk or contracts) for financial transactions, 
especially those of high value. The Evidence Act, 2031 places 
the absolute burden of proof on the plaintiff to establish the 
existence of a debt. 

Crucially, massive, undocumented cross border financial 
transfers violate the Foreign Exchange (Regulation) Act, 2019 
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(which prohibits unauthorized capital flight/Hundi). When 
millions disappear without a legal commercial basis, the Money 
Laundering Prevention Act, 2064 presumes the concealment 
or illicit transfer of assets, bringing the matter squarely under 
the jurisdiction of the Special Court Act, 2059 (2002). 

Analysis 

My client believes his primary legal problem is breach of trust. 
He is wrong. His primary legal problem is that he is holding a 
smoking gun in a room full of bodies. 

To initiate a civil recovery suit in a District Court, we must prove 
the money was lent. We have no paper trail, neutralizing our 
standing under the Civil Code. Worse, the extraterritorial nature 
of the fleeing defendants means we are operating outside 
Nepalese jurisdiction without extradition leverage or Interpol 
backing because, on paper, no crime was committed against my 
client; he simply gave his money away. 

But the sheer scale of the transaction is what makes this truly 
challenging. Moving 40 Crores into the hands of a vanished 
syndicate without Nepal Rastra Bank (NRB) approval or legal 
documentation looks exactly like a highly sophisticated Hundi 
operation or money laundering scheme. If the Department of 
Money Laundering Investigation (DMLI) audits his insolvency, 
they will not see a kind hearted victim. They will see an 
undocumented, illicit capital outflow. 

By trying to play savior, my client has not only forfeited his right 
to civil recovery, but he has inadvertently painted a massive 
target on his back for the Special Court. He is begging me to sue 
his debtors, completely unaware that he is currently the perfect 
candidate to be indicted by the state. 
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CONCLUSION 

Legally, the capital is irrecoverable. The absence of 
documentary evidence creates an insurmountable barrier to 
civil litigation. The immediate legal strategy cannot be offensive 
recovery; it must be defensive containment. We must navigate 
his bankruptcy and liquidation proceedings meticulously to 
shield him from being referred to the Special Court on 
suspicions of money laundering and capital flight. 

The Verdict of the Court of Reality 

This is the unglamorous truth of the law. It does not exist to 
reward good intentions or heal shattered hearts. The law is a 
machine built to process evidence. If you fail to feed it facts, 
contracts, and signatures, it will grind you to dust. 

My client sat in my office, pleading for time he did not have, to 
fight a battle he had already lost the moment he opened his vault 
on a handshake. 

I took the case not because I could bring his millions back from 
the void. I took it to guide him through the wreckage of his own 
making, to ensure the state didn't lock him in a cell for being the 
world's most generous fool. He thought poverty was a 
punishment. I had to show him that poverty was merely the 
symptom; the punishment was waking up every day knowing he 
signed his own death warrant in invisible ink. 

Shawshank's Redemption 

Courtrooms are where we argue what the law is. 
Parliament is where we decide what the law should 
be. I could no longer stomach defending the 
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condemned under a broken system; I had to break 
the system itself. 

I kept my client out of the Special Court, navigating his 
bankruptcy with precision to avoid money laundering 
indictments. But keeping him out of prison did not save his 
family from the financial guillotine. Under the existing 
framework, they were legally suffocated. 

Watching his youngest son get stripped of a future because of a 
father's misguided altruism radicalized me. I realized that being 
the "best lawyer" inside a courtroom meant nothing if the laws 
outside were fundamentally unjust. To save families like his, I 
couldn't just be a litigator. I had to become a lawmaker. 

Two years later, I walked into the parliamentary committee 
chambers not as a junior lawyer, but as a Member of Parliament. 

Before I could tear down the system, I had to expose its anatomy 
on the parliamentary floor. I presented a critical, lawyerly 
analysis of the exact framework that had crucified my client: 
BAFIA 2073 and the NRB Unified Directives. 

The blacklisting mechanism in Nepal was not a regulatory tool; 
it was an instrument of financial interdiction that lacked 
constitutional proportionality. 

1. The Doctrine of Guilt by Association 

The most egregious violation of fundamental justice was the 
intergenerational fallout. If an individual or firm was 
blacklisted, the contagion spread to anyone with partial 
ownership or involvement. A guarantor, a minority 
shareholder, or a spouse with no operational control was 
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dragged into the abyss. Their accounts were frozen, their 
passports blocked, and their access to credit severed. 

2. The Punishment of the Innocent 

For a child in a blacklisted household, this translated into 
blocked education loans, denial of scholarships requiring "no 
dues" certificates, and a ban on passport issuance for study 
abroad. The state was effectively punishing children for the 
financial failures of their parents, a concept entirely alien to 
modern jurisprudence and human rights. 

3. The Failure of Mens Rea (Willful vs. Circumstantial) 

In criminal law, mens rea (criminal intent) is paramount. Yet, 
the NRB made no distinction between willful default (a 
borrower with means who refuses to pay) and circumstantial 
default (a borrower wiped out by the 2015 earthquake, the 
COVID -19 pandemic, the September 2025 unrest, or a good faith 
business collapse). Both were thrown into the same indefinite 
purgatory, with removal tied strictly to clearing dues rather 
than assessing the cause of the default. 

By FY 2024-25, this blunt-force regulatory weapon had swelled 
the blacklist to nearly 170,000 individuals, driven heavily by 
retail defaults on credit cards and personal loans. The system 
was eating its own citizens. 

The March 2026 Showdown 

The timing was finally right. In March 2026, the Nepal Rastra 
Bank signaled a willingness to relax the provisions. But 
"relaxation" wasn't enough. We needed a structural overhaul. 
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The committee room was dead silent. Across the mahogany table 
sat the Governor of the Nepal Rastra Bank, flanked by his legal 
advisors. I turned on my microphone. I didn't speak like a 
politician; I spoke like the litigator who had watched a family 
shatter in her office. 

"Governor," I began, my voice carrying the weight of 170,000 
paralyzed lives. "With the NRB reportedly considering a 
relaxation of the blacklisting framework, we are looking at 
nearly 170,000 Nepalis currently trapped on it. Many of these 
are retail defaults born during a period of earthquakes, a global 
pandemic, and last year’s unrest. 

"Will this reform finally introduce a legal distinction between a 
willful default and a default caused by circumstances entirely 
beyond a borrower's control?” 

And separately, Governor, will it end the draconian practice of 
extending account freezes and passport restrictions to 
guarantors and family members who had no real decision 
making role? Because as it stands, a parent's financial failure is 
quietly costing innocent children their passports, their 
scholarships, and their education loans years later. Lets stop 
making children pay for the debts of their fathers" 

The Legacy of Reform 

That question didn't just echo in the chamber; it broke the dam. 

The resulting legislative pressure forced a total paradigm shift. 
We introduced a formal classification separating willful and 
circumstantial default. We established a time bound, graduated 
credit score model, replacing the indefinite binary blacklist. And 
most crucially, we legislated an explicit carve out: no 
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dependent child could be denied a passport, a scholarship, 
or an education loan due to a parent's blacklisting. 

The immediate impact was life changing. My client’s accounts 
were partially unfrozen. The relentless "guilt by association" 
was severed. His youngest son, once kicked out of school and 
legally paralyzed, finally received his passport and a clean 
education loan to study abroad. 

Furthermore, with the client's domestic legal standing restored 
and his passport unblocked, we were able to launch aggressive, 
coordinated international asset recovery strikes. Unburdened 
by the threat of domestic money laundering indictments, we 
traced the extraterritorial syndicate. We clawed back half of his 
lost 40 Crores enough to secure his retirement and restore his 
dignity. 

He didn't talk about the money. He looked around the room 
where, years ago, he had placed his entire fate in the hands of a 
terrified, sleep deprived fresher. He reached into his pocket and 
pulled out a small, worn piece of paper, it was the original 
receipt of his youngest son’s paid in full university tuition. 

"You told me once that the law only processes evidence, not 
hearts," he whispered, his voice cracking with an emotion he 
had suppressed for a decade. "But you made the law listen to a 
good man's intent. My heart... the pieces they shattered... they 
are whole again." 

Years later, a young woman walked into my parliamentary 
office. It was his daughter. 

She didn't come to ask for a favor. She came to drop off her 
acceptance letter to law school. She looked at the woman who 
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had fought for her family when they were ghosts in the eyes of 
the law, and said, "You didn't just save my father's life. You 
showed me what the law is actually for." 

I smiled, handed the letter back to her, and pointed to the empty 
chair across from my desk. "Good. Because the system is still 
broken, and I'm going to need a co-counsel." 

Years later, his daughter. She was no longer the frightened girl 
watching her brother get kicked out of school. She was a woman 
built entirely of grace and quiet, terrifying determination. She 
had gone abroad on the very passport we had fought to secure, 
completed her legal education at the highest echelons of global 
scholarship, and decided to come back to her own country to 
serve true justice. 

Within a decade, her name became a whisper of terror in 
corporate boardrooms and a light of hope in the poorest villages 
of Nepal. She took on the most complex, multi jurisdictional 
financial syndicates in the world, the kind that had once ruined 
her father and tore them apart piece by piece on the 
international stage. The global legal community watched in 
absolute awe as this young woman from Nepal redefined cross 
border asset recovery, eventually earning the undisputed title of 
the finest litigator earning respect from 40 crores and more. 

I was sitting in my old office, the dim twilight casting long 
shadows across the empty chairs, when the door opened. She 
walked in, wearing her black lawyer’s coat, carrying a single 
leather briefcase. 

She walked over to my desk, opened her briefcase, and placed a 
beautifully framed photograph on the wood. It was an old 
picture of her father, smiling, standing in front of his old office 
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before the ruin took him. Next to it, she laid her international 
advocate credentials. 

She looked at me, her eyes shimmering with tears that she 
refused to let fall, carrying the exact same honest, radiant aura 
her father had seen in me decades ago. 

"The world took so many detours with him," she said, her voice 
rich with eyes welling up with tears. "It made him wait until his 
hair was grey to give him his dignity back. It made him suffer 
for simply being kind. I used to think justice was just blind. Now 
I know it’s just slow." 

She leaned down, pressing her palms against the desk, looking 
at me with the fierce intensity of a master at the absolute peak 
of her powers. 

"He told me that he trusted a fresher because he saw a daughter 
in you. You changed the laws of a country to save his son. And I 
became the best lawyer in the world... just so I could finally 
stand across from you and be a daughter you could be proud of." 

In the quiet of that room, the ghosts of our past failures finally 
evaporated. The law had taken everything from that family, and 
then, through a winding, agonizing path of sorrow and grit, the 
law had given them back a titan. Justice had arrived terribly late, 
but as I looked at the brilliant woman standing before me, I 
realized it hadn't missed its mark. It had simply waited for his 
daughter to grow up and enforce it herself. 



Decriminalizing Negligence: Pro 
Tanto Repeal under Section 17 of the 
Prevention of Corruption Act, 2002 
    Stuti Khanal• 

 

Abstract 

The Supreme Court of India in Vipulbhai Mansingbhai 
Chaudhary v. State of Gujarat (2017) has affirmed that when 
a statutory provision is substituted, the earlier provision is 
repealed to that extent. Therefore, liabilities arising under 
the old provision cannot continue unless the legislature 
expressly preserves them or makes the new law 
retrospective. 

Section 17 of the Prevention of Corruption Act, 2002 (2059), 
particularly focuses on the removal of criminal liability for 
negligence in the handling of public property. While the 
earlier provision under Section 17 imposed liability for both 
negligent and intentional acts, the amended law restricts 
punishment solely to deliberate misuse.1  This shift raises a 
critical doctrinal question: “Whether an accused can still be 
punished for negligence after such conduct has been 
decriminalised?” 

This paper analyses this issue within the framework of pro 
tanto repeal, arguing that the amendment repeals the earlier 

 
•  The author is a first year B.A.LL.B student at Global School of Law, Purbanchal 
University, Baneshwor, Kathmandu, Nepal. 
1The Prevention of Corruption Act, 2002 (2059), §17 (Nepal). 
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provision to the extent of inconsistency, thereby 
extinguishing liability for negligence. It asserts that imposing 
punishment based on the deleted term violates the principle 
of “pro-tanto repeal”, “nullum crimen sine lege stricta" and 
“lex mitior”, major principles in criminal law. 

Keywords: Express Repeal; Implied Repeal; Pro-Tanto 
Repeal; Lex Mitior; Nullum Crimen Sine Lege Stricta 

1. Introduction 

At common law, amendments of a statute might be of two kinds, 
either altering the provisions of the amended statute by 
repealing or supplying them, or simply changing their 
application by declaring what construction should be put upon 
them. In the latter case, there could of course be no question of 
repeal; but in the former there was often a question whether or 
not an amendment, which did not in terms repeal the former 
act, was to be regarded as having that effect.2 

One such issue arises under Section 17 of the Prevention of 
Corruption Act, 2059, where the legislature amended the 
provision by removing criminal liability for negligent loss of 
public property and restricting punishment solely to intentional 
acts of misappropriation or misuse. Under the earlier version of 
Section 17, a public servant could be punished if, through 
negligence or bad faith, public property under his or her control 
was lost, destroyed, misused, or unlawfully disposed of. 

 
2 Christopher G. Tiedeman, William Draper Lewis and William Struthers Ellis, The 
Effect of an Amendment, 42 Am. L. Reg. & Rev. 566, 570 (1894). 
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The wording of the provision clearly established criminal 
liability not only for intentional misconduct but also for 
negligent handling of public property. Thus, mere negligence 
was sufficient to attract criminal sanction, which was now 
repealed, and the new law does not consider negligence to be an 
offence. 

2. Understanding the Repeal of the Statute 

An enactment is said to be repealed when its operation is 
brought to an end.3 Repeal is the removal and reversal of law. 
Repeal of statutes abolishes the law, and once the law is 
abolished, it is considered to be void and possesses no effect. A 
substitution of one legal provision by another is in fact a repeal.4 
Repeal of statutes abolishes the law, and once the law is 
abolished, it is considered to be void and possesses no effect. 

Express Repeal 

Express repeal occurs where express words are used in a statute 
to repeal an earlier one making the repeal specific and the 
clause straight forward.5 Generally, when an earlier statute or 
some provisions of that statute are repealed through express 
words embedded under the newly enacted statute stating that 
the provisions are now of no effect, it is expressed repeal. Hence, 
it is understood that any earlier statute or a part of the statute 

 
3 Agu Okay Benedict, Repeal and Amendment Provisions of Legislation, No. 7 
Chorzów Pol. Stud. 191 (2014). 
4Md. Khaled Miah & Md. Saddam Hossen, Effect of Repeal of Statutory Law: A 
Judicial Precedent Based Study, 2 BiLD L.J. 57 (2017).  
5 Id at 3. 
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can be omitted by a new statute showing a clear intention of the 
effect of repeal. 

Implied Repeal 

A L Smith J set out the courts' traditional response in Kutner v 
Philips stating that if the provisions of a later enactment are so 
inconsistent with the provisions of an earlier one, that the two 
cannot stand together, the earlier is abrogated by the later.6 That 
is, the later statute impliedly repeals the earlier one to the extent 
of the inconsistency.7 In contrast to express repeal, implied 
repeal does not express an indication. Where a later specific rule 
is inconsistent with an earlier general one, implied repeal 
operates only "pro tanto", that is, only to the extent that the Acts 
are inconsistent, with the general rule preserved as much as 
possible8. 

3. Consequence of Repeal of Statute 

Under the common law rule the normal presumption of 
repealing a statute without a saving clause is to obliterate it from 
the statute-book as completely as if it had never been enacted 
except as to transactions past and closed. As a result, no 
proceeding under the repealed statute could be commenced or 
continued after the repeal and all incipient rights and all causes 
of action that might have arisen under the repealed statute came 
to an end with the repeal.9 But this presumption has been 

 
6 Kutner v Philips [1891] 2 QB 267 (QB). 
7 Rebecca Prebble, Constitutional Statutes and Implied Repeal: The Thoburn 
Decision and the Consequences for New Zealand, 36 V.U.W. L. Rev. 291 (2005). 
8 Id at 7. 
9 Id at 4. 



Fiduciary Suicide vs. The Special Court  263 

rebutted and the necessity of inserting a saving clause in each 
and every repealing statute has been rendered unnecessary for 
sec. 4 of Interpretation of Laws Act 2010 (1954). Effect of repeal 
under Section 4 of the Nepal Interpretation of Laws Act, 2010 
(1954), though it does not expressly label itself as a “saving 
clause,” operates in substance as a general statutory saving 
provision by preserving accrued rights, liabilities, penalties, and 
ongoing proceedings upon repeal of a law, unless a contrary 
legislative intention appears.10 

4. Legislative Intent upon the Repeal of Statute 

According to the Purpose, Knowledge, Recklessness, and 
Negligence (PKRN) regime introduced in the American Law 
Institute’s Model Penal Code (MPC) in 1962, the criminal liability 
of an agent who commits some offense varies depending on 
whether the agent acted purposefully, knowledgeably, 
recklessly, or negligently with respect to the material elements 
of that offense.11 The same agent performing the same act is 
more culpable if they intended the effect (purpose) than if the 
effect was foreseen but unintended (knowledge), even less 
culpable if merely a risk of the effect was foreseen 
(recklessness), and less culpable still if they unreasonably failed 
to foresee any risk of the effect at all (negligence).12 

This graded structure indicates that negligence functions as the 
minimum threshold of criminal responsibility, distinguishing 

 
10 Interpretation of Laws Act, 2010 (1954), §4 (Nepal). 
11 Gregory Antill, Fitting the Model Penal Code Into a Reasons Responsiveness 
Account of Culpability, 131 Yale L.J. 1346 (2022). 
12 Id. 
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cases of mere carelessness from more serious forms of 
subjective wrongdoing. In essence, it is said that a negligent 
actor is one who should be aware of an unjustifiable risk.13 
However, the element of awareness plays a pivotal role for this 
criminal responsibility. Even though culpability exists, the 
threshold of criminal responsibility is comparatively minimum. 
Negligence is understood negatively, as a form of culpability in 
which the actor lacks awareness.14 

This hierarchy finds support in international anti-corruption 
standards. Article 28 of the United Nations Convention against 
Corruption which states that "knowledge, intent or purpose 
required as an element of an offence may be inferred from 
objective factual circumstances."15 The provision presupposes 
that criminal liability for corruption offences should rest upon 
demonstrable mental elements such as knowledge, intent, or 
purpose, even where those states of mind are established 
indirectly through circumstantial evidence. The focus therefore 
remains on proving a culpable mental state rather than 
imposing liability for mere negligence. 

Interpreting this, the legislative removal of negligence from the 
scope of Section 17 is not merely a textual alteration but a 
structurally significant change. It suggests a legislative intent to 
realign the fault threshold upwards, limiting criminal liability to 
higher forms of culpability such as acts with purpose, malafide 

 
13 Kenneth W. Simons, Dimensions of Negligence in Criminal and Tort Law, 3 
Theoretical Inquiries in Law 283, 300 (2002). 
14 Id. 
15 United Nations Convention against Corruption, art. 28, Oct. 31, 2003, 2349 
U.N.T.S. 41. 
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intention or deliberate misuse and thereby excluding the lowest 
level of blameworthiness previously sufficient for conviction. 

Now the central issue is whether individuals who were liable 
under the unamended Section 17 for negligent loss of public 
property can still be prosecuted and punished after the 
legislative shift towards decriminalization of negligence. 

5. The Doctrine of Pro Tanto Repeal 

Pro-Tanto Repeal operates as an application of the broader 
doctrine of implied repeal, which is based on the principle ‘leges 
posteriores priores contrarias abrogant’, that later legislation 
prevails over earlier inconsistent law. However, unlike total 
implied repeal, pro tanto repeal asserts that only the conflicting 
portion of the earlier statute is displaced, leaving the unchanged 
provisions intact. 

The Bench of J. Chelameswar and Abhay Manohar Sapre, JJ, in 
Vipulbhai Mansingbhai Chaudhary v. State of Gujarat (2017) 
said that, “Repeal could be either of the entire enactment or a 
part of it. Substitution of parts of an enactment is nothing but 
pro tanto to repeal those parts.”16 An important conceptual point 
the Court emphasised is that “substitution” in a statute 
effectively operates as a partial repeal (pro tanto repeal) of the 
earlier provision17. In other words, the repeal is partial rather 
than total. The section itself remains in force, but the part of the 
earlier provision repealed pro-tanto has ceased to operate. 

 
16 Vipulbhai Mansingbhai Chaudhary v. State of Gujarat, AIR 2017 Guj 52 (India). 
17 Id. 
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Although Vipulbhai Mansingbhai Chaudhary v. State of Gujarat 
(2017) arose in the context of co-operative society legislation, the 
Supreme court’s decision concerned a broader 

principle of statutory repeal. The principle is not confined to 
cooperative law but reflects a general doctrine governing the 
legal consequences of legislative amendment. 

6. Pro Tanto Repeal and Its Application in Nepal 

The doctrine of pro tanto repeal shows importance in 
interpreting the legal effect of the repeal of Section 17 of the 
Prevention of Corruption Act, 2059. When viewed through the 
lens of pro tanto repeal, this legislative alteration operates as a 
partial repeal of the earlier statute. The removal of negligence 
does not affect the entirety of Section 17; rather, it displaces only 
that portion of the provision which previously attached criminal 
consequences to negligent conduct. 

A further instance of pro tanto repeal in Nepal is reflected in 
Laxmidevi Dhikta v. Government of Nepal, the legal evolution of 
abortion laws. Before the Eleventh Amendment of the Country 
Code, abortion was criminalised in full terms, irrespective of the 
circumstances of pregnancy, including victims of rape, incest, or 
socioeconomic hardship, leading to criminal punishment. 
However, the Eleventh Amendment made a profound legislative 
change by partially decriminalizing abortion under certain legal 
conditions, replacing absolute prohibition with a framework of 
conditional legality. Under Section 28B of the Chapter on 
Homicide of the Country Code, abortion was allowed up to 
twelve weeks of pregnancy upon the consent of the pregnant 
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woman, alongside limited exceptions in cases involving rape, 
incest, threats to health, or fetal impairment18. 

Though a reproductive rights case, its core jurisprudential value 
applies universally to criminal changes. This reform shows pro 
tanto repeal, as the prohibition on abortion was removed only 
in specific situations permitted by law, while abortions 
performed outside those legal exceptions continued to attract 
criminal liability. 

7. Punishment after Repeal 

A. The Interdiction of Analogy (nullum crimen sine 
lege stricta) 

It is a foundational element within legal systems, legal 
clarity is paramount, demanding laws to be drafted in an 
understandable and unambiguous manner accessible to 
all.19 The interdiction of analogy, often expressed in Latin 
as 'nullum crimen sine lege stricta,' is a fundamental 
principle in criminal law that prohibits the application of 
analogy or extension of criminal laws beyond their strict 
and explicit terms.20 

By deliberately removing negligence from Section 17, the 
legislative intent demonstrates a clear intention to 
exclude negligent conduct from the scope of criminal 

 
18 Laxmidevi Dhikta v. Government of Nepal (2009) (N.K.P. 2066, Vol.9, D.N. 
8464). 
19 Subash Acharya, Judicial Limitations on Interpretation of Criminal Statutes (with 
Reference to Selected Reported Criminal Cases of Nepal) (Ph.D. thesis, Tribhuvan 
Univ. Faculty of Law 2025). 
20 Claus Kreß, Nulla poena nullum crimen sine lege, Max Planck Institute for 
Comparative Public Law and International Law, ¶ 28 (2010). 
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liability under that provision. The court cannot engage in 
a "liberal interpretation" to keep the charge alive. The 
deletion means the legal mechanism to convict is entirely 
gone. 

B. The principle of Lex Mitior 

In Prosecutor v. Dragan Nikolić, the Appeals Chamber of 
the International Criminal Tribunal for the Former 
Yugoslavia (ICTY) defined the principle of lex mitior as, if 
the law relevant to the offence of the accused has been 
amended, the less severe law should be applied, since this 
is an inherent element of this principle that the relevant 
law must be binding upon the court21. When the law 
changes after an offence is committed and the new law is 
less severe or more favourable to the accused, the newer 
law should apply. This is known as the principle of lex 
mitior, Latin for “more lenient law.” 

The principle of the retroactive application of the more 
favourable in criminal law lex mitior is expressly 
recognised under Article 15 of the International 
Covenant on Civil and Political Rights (ICCPR), to which 
Nepal is a State Party. Article 15(1) provides that: “if, 
subsequent to the commission of the offence, provision is 
made by law for the imposition of the lighter penalty, the 
offender shall benefit thereby.22” 

 
21 Prosecutor v. Dragan Nikolić, Case No. IT-94-2-A, Judgment on Sentencing 
Appeal ¶ 81 (Int’l Crim. Trib. for the Former Yugoslavia Feb. 4, 2005). 
22 International Covenant on Civil and Political Rights art. 15 (1) UK 5, Dec. 16, 
1966, 999 U.N.T.S. 171. 
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This principle becomes particularly relevant in the 
context of Section 17 of the Prevention of Corruption Act, 
2059. If the later legal framework has effectively removed 
or narrowed criminal liability for negligence through pro 
tanto repeal, continuing to impose criminal punishment 
under the earlier law broader interpretation would 
contradict both the principle of legality and lex mitior. In 
other words, if negligence has been decriminalised or its 
criminal scope reduced, liability cannot continue to be 
imposed based on a repealed law. 

8. Conclusion 

The amendment to Section 17 of the Prevention of Corruption 
Act, 2059 marks a decisive legislative shift from a regime of 
broad culpability encompassing both negligent and intentional 
conduct to one that restricts criminal liability exclusively to 
deliberate or mala fide acts. When assessed through the doctrine 
of pro tanto repeal, this modification does not merely adjust the 
wording of the provision but operates as a partial repeal of its 
earlier legal content, extinguishing the criminal consequences 
previously attached to negligence. 

In such circumstances, the earlier statutory basis for imposing 
liability for negligent conduct ceases to exist to the extent of 
inconsistency with the amended law. Any attempt to sustain 

prosecution after repeal of Section 17 would amount to reviving 
a repealed norm through interpretive expansion, a practice that 
is impermissible under the principle of nullum crimen sine lege 
stricta. Criminal liability cannot be inferred or preserved by 
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analogy where the legislature has consciously removed its 
foundational element. 

Furthermore, the principle of lex mitior reinforces this 
conclusion by requiring courts to apply the more lenient legal 
regime where legislative change reduces or eliminates criminal 
exposure. Since the amended Section 17 narrows the scope of 
punishment by excluding negligence, continued punishment 
under the previous broader standard would directly conflict 
with both international obligations under Article 15 of the ICCPR 
and the constitutional commitment to legality and fairness in 
criminal adjudication. 

Accordingly, it is submitted that negligence under the earlier 
Section 17 stands decriminalised to the extent of legislative 
intent, and any ongoing or future proceedings must be assessed 
strictly under the amended provision. The doctrine of pro tanto 
repeal, read alongside the principles of legality and lex mitior, 
thus ensures that criminal liability remains firm in current 
legislative intent rather than relying on statutory formulations 
that have been displaced through legislative change. 
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भाग ३ 

 

विशेष अदालतको िहत्िपरु्न फैिला र आदेश 

 



 

रै्सला नं. १ 

विशेष अदालत काठिाडडौका शाखा अमिकृत श्री र्िराज िािकोटा 
वि दृतष्ट मिहडया प्रा.सल. 

१. अदालतको अिहेलर्ा (िदु्दा रं्. ०८१-CR-०१३१)को िंणक्षप्त हटप्पर्ी   

- अधिवक्ता रक्षाराम हररजन, सम्पादक 

प्रस्तुत मुद्दामा नेपालमा पहहलो पटक पवशेर् अदालतमा हाशजर रहेका सबै माननीय धयायािीश 
सन्म्मशलत इजलासले मुद्दा सुनुवाइष गरी धमनत २०८३।१।३१ गते रै्सला गरेको छ।   

प्रस्तुत मुद्दामा तथ्य हेदाष दृनि साप्ठ्ताहहक समाचार र धमनत २०८२।०३।०८ मा दृनि धयूज अनलाइनले 
“पवशेर् अदालतमा पबचौशलयाको चलखेल हेनष, सेहटङ्गका मुद्दामा ३ महहनामै सर्ाइष” भने्न शीर्षक 
ददइष कानून, तथ्य र प्रमाणका आिारमा हुुँ दै आएको धयाय सम्पादनजस्तो संवेदनशील पवर्यमा 
झुठा, आिारहीन, भ्रामक र कपोकस्ल्पत समाचार प्रकाशशत गरेको सामग्रीमार्ष त अदालतको 
अवहेलना गरेकोले पवशेर् अदालत एेन, २०५२ को दर्ा १४ बमोशजम अदालतको अवहेलनामा 
कारवाही गरी पाउुँ  भने्न ननवेदनको आिारमा मुद्दा कारवाही र पकनारा भएको छ।  

इजलासले प्रस्तुत पववादसुँग सम्बन्धित समाचारमा त्यस्तो स्वच्छ हटप्ठ्पणी गररएको नभइष शसिै 
संस्थालाइष नै बदनाम गने पकशसमबाट सतही रुपमा समाचार सम्पे्रर्ण भएको, प्रस्तुत पववादसुँग 
सम्बन्धित समाचारहरुलाइष आिार बनाएर हेने हो भने पवपक्षीहरुले यो यथाथषलाइष हृदयंगम गरेको 
नपाइएको ननष्कर्ष ननकालेको छ।  

साथै अशभयोजनकताषको अशभयोजनलाइष धयायालयबाट परीक्षण गने, धमशसल संलग्न प्रमाणको 
यथोद्धचत मूल्याङ्कन गने, पवशे्लर्ण गने र धयाधयक पववेक समेतबाट धयाय सम्पादन गने धयाधयक 
कायषको पवशशितालाइष गलत रुपमा प्रचार प्रसार गने पवपक्षीहरुलाइष प्रकाशशत सामग्रीको सत्यता 
पुनि गने अवसर प्रदान गररए पनन त्यसको स्रोत र सत्यता पुनि गनष नसकेको भनी ठहर गरेको छ। 

यसरी पवपक्षी प्रनतवादी शम्भुलाल शे्रष्ठ सञ्चालक अध्यक्ष तथा एम.पप. सजुबा भने्न मानप्रसाद 
शलम्बू कायषकारी सम्पादक रहेको दृनि धमह्या प्रा.शल.द्वारा सञ्चाशलत दृनि धयूज अनलाइनमा 
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धमनत २०८२/०३/८ मा “पवशेर् अदालतमा पवचौशलयाको चलखेल हेटेन, सेहटङका मुद्दामा ३ 
महहनामै सर्ाइष” भने्न शीर्षक अधतगषत प्रकाशशत सामग्री सत्य तथ्यमा आिाररत भएको 
नदेखखएको र उक्त समाचार सामग्रीबाट यस अदालत प्रनतको जनताको आस्था र पवश्वासलाइष 
कमजोर तुल्याउनुका साथै यस अदालतबाट सम्पादन हुने काम कारवाहीमा बािा व्यविान उत्पन्न 
गने प्रकृनतको देखखएको हुुँदा उक्त सामग्रीहरु अदालतको अवहेलना गरेको ठहर गरेको छ।  

के कनत सजाय हुने सम्बधिमा हेदाष पवशेर् अदालत एेन, २०५१ को दर्ा १४ बमोशजम पवशेर् 
अदालतले त्यसरी अवहेलना गने व्यक्क्तलाइष पाुँ च हजार रुपैयाुँ सम्म जररवाना वा छ महहनासम्म 
कैद वा दुवै सजाय गनष सक्ने व्यवस्था रहेको र सोही दर्ा १४ को प्रनतबधिात्मक व्यवस्थामा 
पवशेर् अदालतलाइष सधतोर् हुने गरी अशभयुक्तले क्षमा याचना गरेमा पवशेर् अदालतले ननजलाइष 
क्षमा गनष वा सजाय तोपकसकेको भए सो सजाय मार् गनष, िटाउन वा पवशेर् अदालतले तोकेको 
शतषमा छ महहनासम्म मुलतवी राखी सो शतषको पालना भएमा सजाय कायाषधवयन नगने आदेश 
ददन सक्ने प्राविान रहेकोमा प्रनतवादीहरु अदालतमा हाशजर भइष प्रकाशशत समाचार सामग्री गलत 
सूचनाको आिारमा असाविानीवस प्रकाशन हुन गएको स्वीकार गरी गलत समाचारबाट 
अदालतलाइष पनष गएको नकारात्मक असरप्रनत क्षमा याचना गरेका र खण्न समेत प्रकाशशत 
गरेको भधदै पवशेर् अदालतले पवपक्षीहरुलाइष सजाय नगरी क्षमा गरेको छ।  

साथै पवपक्षीहरुबाट भपवष्यमा आरू् आबद्ध सञ्चार माध्यममा यस पकशसमको गलत समाचार 
प्रकाशन हुन नददइष अदालतको अवहेलनाजच्य पिया नहुने अपेक्षा सहहत ननज पवपक्षीहरुलाइष 
अदालतको अवहेलनामा सजाय नगरी क्षमा ददएको देखखधछ। 

२. विशेष अदालतको िो ददर् हासजर हुर् ुभएका िबै िार्र्ीय न्यायािीश 
िन्म्िसलत इजलािबाट भएको फैिलाको िंणक्षप्त पाठ 
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फैिला/आदेश २: (आदेश िहहत) 

१. प्रविमििैत्री फौजदारी न्यायशास्त्र र ििाोच्च अदालतको श्रव्यदृष्य िंिादको िाध्यिबाट 
बयार् गर्न पाउरे् िम्बन्ििा न्यामयक व्याख्या िम्बन्िी एक विशे्लषर् 

- अधिवक्ता रक्षाराम हररजन, सम्पादक 

१.१ पृष्ठभमूि 

सूचना प्रपवधिको तीव्र पवकास र नेपाली समाजको पवश्वव्यापीकरणले परम्परागत धयाय प्रणाली 
र कायषपवधिमा नवीन चुनौती र अवसरहरू शसजषना गरेको छ। पवशेर् गरी पवदेशमा अध्ययन वा 
रोजगारीको शसलशसलामा रहेका नेपाली नागररकहरूमाद्धथ नेपालमा र्ौजदारी अशभयोग लाग्दा 
उनीहरूको उपस्स्थनतको प्रश्न र धयायमा पहुुँचको अधिकारको द्वधद्व यस मुद्दाको मुख्य पवर्य हो। 

प्रस्तुत पववाद अस्ख्तयार दुरुपयोग अनुसधिान आयोगको प्रनतवेदनका आिारमा नेपाल सरकार 
वादी र प्रनतवादी सभ्यता के.सी. समेत भएको गलत शलखत तयार गरी सरकारी कागजात 
सच्याएको भने्न भ्रिाचार मुद्दाबाट शसजषना भएको हो। अिर े शलयामा अध्ययनरत रहेकी प्रनतवादी 
सभ्यता के.सी. का नाममा जारी भएको १५ ददनको म्याद उनका बबुाले बुशझ तामेल भएकोमा 
उनी काबु बाहहरको पररस्स्थनतले गदाष म्यादशभर अदालतमा उपस्स्थत हुन सपकनन्। तत्पिात्, 
उनले पवशेर् अदालत एेन, २०५९ को दर्ा ११ बमोशजम म्याद थामी पाउन र मुलुकी र्ौजदारी 
कायषपवधि संहहता, २०७४ को दर्ा १२२ (५) बमोशजम अिर े शलयास्स्थत नेपाली राजदूतावासमार्ष त 
श्रव्यदृश्य संवाद (शभह्यो कधर्रेधस) को सुपविा प्रयोग गरी बयान गराइष पाउन ननवेदन दताष 
गराएकी द्धथइन्। 

१.२ विशेष अदालतको रायबाझी आदेश 

पवशेर् अदालतको ३ धयायािीशको इजलसबाट यस पवर्यमा र्रक राय देखखएको छ। पवशेर् 
अदालतको बहुमत सदस्यहरू (माननीय सदस्यद्वय मुरारीबाब ुशे्रष्ठ र ररतेधि थापा) ले परम्परागत 
र संकुद्धचत धयाधयक दृनिकोण राख्दै ननवेदन अस्वीकार गनुषभयो। बहुमतको रायको मुख्य 
आिारहरू ननम्नानुसार द्धथए, “पवदेशमा रहेका व्यद्धक्तको बयान कायष सम्पन्न भए पनन पवशेर् 
अदालत एेन, २०५९ को दर्ा ७ र मुलुकी र्ौजदारी कायषपवधि संहहता, २०७४ को दर्ा ६७, ६८, 
६९ तथा ८९ बमोशजम थुनछेक आदेश वा िरौटी/जमानत सम्बधिी प्राविानहरू कायाषधवयन गने 
कानूनी व्यवस्थाको अभाव रहेकोले पवदेशमा रहेका अशभयुक्तको हकमा थुनछेक आदेश 
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व्यावहाररक रूपमा कायाषधवयन गनष नसपकने तथा अदालतमा श्रव्यदृश्य (शभह्यो कधर्रेधस) 
मार्ष त सुनुवाइष सञ्चालन सम्बधिी ननदेशशका, २०७८ को दर्ा ३(१)(क)(अ) बमोशजम 
राजदूतावासको भूधमका केवल साक्षी वा प्रमाण परीक्षणमा मार सीधमत रहेको।”  

यसको पवपरीत, पवशेर् अदालतका अध्यक्ष माननीय श्री टेकनारायण कुुँ वरले र्रक मत 
(Dissenting Opinion) राख्दै "अदालतमा श्रव्यदृश्य संवाद (शभह्यो कधर्रेधस) मार्ष त 
सुनुवाइष सञ्चालन सम्बधिी ननदेशशका, २०७८" को दर्ा ४ को उपदर्ा (१) को खण् (ङ) 
बमोशजम बयान कायषसमेत गनष सपकने र प्रनतवादीको धयायमा सहज पहुुँचको अधिकारलाइष 
सुननश्चित गररनुपने प्रगनतशील राय राख्नुभएको द्धथयो।  

१.३ ििाोच्च अदालतको िागनदशनक व्याख्या 

पवशेर् अदालतको बहुमतको आदेशपवरुद्ध सवाेच्च अदालतमा परेको ननवेदन (०८२-RE-
००५३)मा माननीय धयायािीश हररप्रसाद रु्याल र माननीय धयायािीश बालकृष्ण ढकालको 
संयुक्त इजलासले संकुद्धचत व्याख्यालाइष बदर गदै श्रव्यदृष्यको माध्यमबाट बयान गराउन धमल्ने 
आदेश ददएको छ।  

क. िंवििार्प्रदि प्रततरक्षाको अमिकारको िंरक्षर् 

नेपालको संपविानको िारा २० ले प्रत्येक नागररकलाइष धयायसम्बधिी हक अधतगषत उद्धचत 
सुनुवाइष र आफ्नो प्रनतरक्षा गनष पाउने अधिकार सनुनश्चित गरेको छ। प्रपवधिको प्रयोगलाइष 
ननरे्ि गरेर प्रनतवादीलाइष आफ्नो सर्ाइ पेस गने अवसरबाट वस्ञ्चत गनुष प्राकृनतक धयायको 
शसद्धाधत पवपरीत हुधछ। 

ख. ििाजको गततशीलता र प्रविमिको स्िीकायनता 

अमेररकी पवधिशास्री रोस्को पाउध्  (Roscoe Pound) को चर्चित भनाइ "Society 
moves faster than the law" लाइष उद्धतृ गदै सवाेच्च अदालतले आौंल्याएको छ 
पक समय र प्रपवधिको गनतसुँगै धयाय प्रणाली पनन गनतशील हुनुपछष। प्रपवधिको पवकास र 
समाजको आवश्यकता अनुरूप अदालतले आफ्नो अधतर्निहहत अधिकार (Inherent 
Power) प्रयोग गरी ननकास ननकाल्नुपदषछ। 

ग. कायनविमिगत व्यििार्हरूको व्यािहाररक ििािार् 
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पवशेर् अदालतले उठाएको थुनछेक आदेशको कायाषधवयनको जहटलतालाइष सवाेच्च 
अदालतले अत्यधत व्यावहाररक ढंगले सम्बोिन गरेको छ: 

१. िरौटी िा जिार्तको ििाल: प्रनतवादीले सम्बन्धित राजदूतावासको आधिकाररक 
खातामा वा नेपालस्स्थत आफ्ना कानूनी वाररसमार्ष त अदालतमा िरौटी रकम दाखखला गनष 
सक्ने। 

२. थुर्छेक आदेश उल्लंघर् िा फरार हुरे् अिस्था: यदद प्रनतवादीले अदालतको आदेश 
पालना नगरेमा कूटनीनतक च्यानल र पारस्पररक कानूनी सहायताको माध्यमबाट नेपाल 
र्काषउन सपकने। साथै राहदानी पवभागमार्ष त प्रनतवादीको राहदानी रोक्का वा खारेज गरी 
ननजको पवदेश बसाइलाइष गैरकानूनी बनाउन सपकने नवीन पवकल्प प्रस्तुत गररएको छ। 

घ. डेटा िरुक्षा र गोपर्ीयताको ितुर्णितता 

अदालतले प्रपवधिको प्रयोग गदाष संपविानको िारा २८ (गोपनीयताको हक), वैयद्धक्तक 
गोपनीयता सम्बधिी एेन, २०७५ र ्ेटा सेधटर तथा क्लाउ् सेवा ननदेशशका, २०२५ (२०८१) 
को रोहमा ्ेटा सुरक्षा (Data Security) र गोपनीयता कायम गनुषपने स्पि पारेको छ। 
अनधिकृत रेकर््िङ रोक्न र बयानको पवदु्यतीय रेक ष् सुरश्चक्षत रूपमा अदालतको इषनपिप्ठ्टे् 
(Encrypted) सभषरमा मार भण्ारण गनष ननदेशन ददइएको छ। 

१.४ तर्ष्कषन 

यस आदेशले नेपालको र्ौजदारी धयाय सम्पादनमा सचूना प्रपवधि (ICT) को प्रयोगलाइष माधयता 
ददएको छ। भपवष्यमा हुन सक्ने आदेश उल्लंिनको काल्पननक आशंकामा वतषमानमा 
प्रनतवादीलाइष आफ्नो सर्ाइ पेस गने र सुनुवाइषको मौका पाउने मौशलक अधिकारबाट वस्ञ्चत 
गररनु हुुँ दैन भने्न सवाेच्चको ठहर अत्यधत धयायोद्धचत र समसामधयक छ। 

यो व्याख्याले देश बाहहर रहेका लाखाौं  नेपालीहरूलाइष आफ्नो देशको धयाय प्रणालीमा अभौनतक 
उपस्स्थत भइष मुद्दा आफ्नो प्रनतरक्षा गनष पाउने वातावरण शसजषना गरेको छ। कानूनको संकुद्धचत 
र अक्षरशः (Literal) व्याख्या भधदा पनन यसको उदे्दश्यमूलक र प्रगनतशील व्याख्याले नै 
धयायलाइष जीपवत राख्दछ भने्न दृिाधत यस मुद्दाले पुनः प्रमाश्चणत गरेको छ।  

पवशेर् अदालत र सवाेच्च अदालतको आदेशहरु ि. स. २ र ३ मा राखखएको छ।  
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