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God Save the Hon’ble
Supreme Court: The Peril
of Judicial Subjectivism in

Overcriminalization

Subash Acharya
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Corruption Allegations and | Thapa &
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Responsibility in Nepal: Dhakal
Legal Frameworks, Judicial
Developments, and
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R Transitional Justice and Advocate Anupam | %53
Peace Process in Nepal: A | Bhattarai &
Breakthrough in Int’l Advocate Sujan
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3 An Analysis on Directive Advocate Sujata %8
Orders of the Special Court | K.C.
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and Nepal Sapkota
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Special Court Priyanka Pathak
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Repeal under Section 17 of
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STSTEAT VTR U4 faLIs Uehfceht el & M T [y iererae 1 YEER 3
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TCIECIRIEUR AL

(v 4 < 1. Tl 7Te a1

EEIT]

YOI A T HHSR TISS: STl DI Td HHIR §70, YRR HeSs |
FHHSR 9T THTIEI a FASHTE BT T YR Tl IR o e | I8
YO T hIA! ATl A9 TIEIHT FHYLh &1 USRS TSI i e
FHIIRH THA [Ahd JeaTe- a8 | I8 U ST ThaTRiTedrHT a1d et
T HEen F A g T SR 3 A Awd Josd 99s | aqd
dutfAesdrel f&ga (Principle of legality) ¥ @t FfSaare &g
(Principle of certainty) 3@Hea TEs T UG Uik WeSTETRATATE 1
fad A1 SrfereRRen! TRUTHT Uiddhet U1 UIES | YRR Asdeh! GRITEH, Wedl
T AT A HASR Jedre-, i [ sasg, 714 T RAT 3 ST
TR AT ¥ HET 3 FHI TS |

YEARSH] FIYRUN TgATAHS B, ATHDA WEUHT Gk ATHAT FERR
FI+eIh] FAITEHT 3670, YEER AHATH T, YRR [ohaThaUesds il
AT 18 T T I YEARST &b &9 T AfvaAfaaes (forms and
manifestations) FHa T YEEREwE SIS FTYRUT ATTH & YEER
fasgan S Ugagia 7eY (United Nation Convention Against
Corruption, 2003) AT YR faf¥" ¥9 ¥ ATNATFIEEAS THew! TS0,
Si&d fRgaa@t (Bribery), @fddeent g&uant (Abuse of Discretion), 3iga
T s (Illicit enrichment), U9@E& @R (Trading in
influence)| SUTEHT BT TaTeld YERR HaRUT T, 2048 &l URSe-3 3T=id
T 3 2 T 2% TRTHT YRS Fdeh! Tt fegUen! Ure=s| T Hed w3 7
g AT SATETeh! TH T &1 TR fUSTaa Tifeien & 31 sfgfera e ferqar
RGaden HEP NH A1 YERR FaR0T T, 2068 &l W ¢ AT APHaha
HTGATS a1 A& HUATS IREFAT 1 TATIA ST <@ () 2 (37) FHeH
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HE AT YERER Wbl AT 9 THT Sdidehl YERRST  HRIgSH]
FaaAYden IR SUHT TR ST SATerchT AT &dl T a1 TUTERe A1
& @G T STt i udeH | 3fetfad I 3 3R 2% T YRR drfgwant
Tl ok B AT YETEIRER! YR dwaes (ol @y fom safaae siegrent
EUGNT Tl AT ol el GHIEEAT UTS-8 |

YETITRT 37ef T gfesmen

HTHTI: AgHahH garehl geudiT T st @ fo sl yemm g a9 #8e
et ! HRGHTGAAT HAZIRA §H TTHT S A YRR THYUiar W=
BIS | HEAT A BT THH 2 Ao o 811 YERER SigRT uRHTid FHgg
Bl YSRR & &1? T F giga? UL STed © Td YSTARGT faddeh! [qAwor 78
YEMER TR ATl fafgereTen faed 7+ e o)

Transparency International & JER Agddamd eadl GEUaRT T
fosit @y foie & ye=R & (" Corruption is abuse of entrusted power
for private gain."!) YSHR®I HEHRT URHIST @A Hohdhl &, T8
YEARST FHh GAle® HITHT ARITH! US| YETERE! BT TRHTNT 3
TSI a7 SFRIT TEITel TREh! URHTHT Heal el Teh © [T Il
FHIH A ¥ FfYadre 3s9an R (the highest standard of clarity
and certainty) 3asge Ue | YR BT TIRHTIT TehTiaR YETARE aich
¥ ¥ A9aafed (forms and manifestations) g€ FHa 7o+ T ehifaR
FAferyeRT Hifoleh BT STASHHUTERT TRITATEETS AT HUHTE hIT TIRTST
2 e g TR A

PR FaRuT gt de! fafgemesmr & A (legal error) ¥ YeMER
AT GHiErEr g 7 d fauwdiarede g ekl gAY gl Igdade
FAFAYdeh JTgarehl geudNT T8 AT 1 felTHT YEMER Went A 1" T80
(2) MEHESH () AT AW AT T (3) IHTEQHN JEUANT" YRR
YR AT &1 ATAahl IR TR Faf-gaat sigarehl geuanT I
AUl I TRAT YERR TR A=D1 T T AgAIHA Gt A TRAUA T

! Transparency International, Global Corruption Report 2007, Corruption in
Judicial Systems, Cambridge University Press, 2007, page xxi.
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TTiRgfeeRT i Fafadydds lgalel gEUANT T SAfRId AT [T gaT Ui YeerR
TR = A |

Supporting Anti-Corruption Reforms in Partner Countries:
Concepts, Tools and Areas of Actions, European Commission
(2011) 2 &1 HATHR ST ITIAT YRR & HIGG6E IH UhR &

o YENHRSHY Hd IR ¥ ASTES 6 g S hI THISH qUsHI
T HEE TS IH AT B H T FREE AhdT-=h
GHTSTR] HISTal Hed T A ATEEeh! JeeTgH g HE TSt HATYR T38|

o VUG S TR Uaeh! HIIHT Ty IEe AT 1 UTiRleh
AT ST AT TRETAd hdeh! el Q1 I HiedTiesT TRT SATaIarehl BT
TRUH G5 |

o YETRIRSII HRH Hrd a1 dHceal-dl (Act of Omission) gd wdeA|

o YETERS AT TWiefehl g5 0| YETIRS el T o1
(3Tfefer o™, Ug, TR, UTRdlTe, Ufdwher a1 HiciesT) & @i a1
3® FHY (IRAR, M, g a1 AFo-) & ATH AN Frasl-en od
Ui s Ut g

2 Supporting Anti-Corruption Reforms in Partner Countries: Concepts, tools
and areas of actions, European Commission (2011)
the act of corruption:

Is illegal and illegitimate; acts considered as ‘corruption’ are sanctioned
by law. They are illegitimate in the sense that there is a violation of the
prevailing values in a democratic society, thus constituting the basis for
sanctions;

Is an act of power, which implies abuse of power in favor of particular
interests in exchange of a reward, promise or an abuse of public functions;
Covers both action and omission;

Involves a conflict of interest. Corruption violates the public/general
interest or a private entity’s interest and implies an advantage (economic
gain, status, honors, awards, reward or favors) to oneself or others
(family, friends, group or organization);

Implies the violation of fundamental principles, values and rights in a
democratic society, such as the principle of legality, good faith,
transparency, accountability and human rights.
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o YNNG HAE Wikl FHTSTH YR g, qd T
HAATEE ST ETehdTeR! [AgId, 3Ee ad, TREIRIAT, STaThafed 3
HME ATIFHRS I g 1D |

YEER fAfT FgEeH ¥ T UHAAT Fel AURYd fHadr e w4 el
STERYA FHHAT YT UT5 | YETIRD! HEIh HRATHT TR FHAT 4=
THISTT Wl UTE-s:

(2) YEERG! HYR ALHAHHT EHHT ATHNd g HATd FIETIRITH
BHHT I ATHNT gar |

(2) YETERS! HE T HIUh RS GHAT AHNA §B| T
SHfereen! TISiT TFUTTeRT BHHT 3170 TR SI[T SHITTH = HIRaTel 50 |
(3) TEgrYRoT a1 A &t FIERY T T 91 grduiiFe Herfed
ST Y AT TR TrIich! TN Tl gl Tsiiareh! famTar el
T EEdTeh! UaTel hal R T a1 SIiceht SeeTgT T1Xeh! STaTHT YWETATeh!
I i &5TehRT gehAT Ui STt g1

(8) YR HA WS AfdHReR! geuaT & (Abuse of Power)
ST AR SATEIGIR I T AT TIATS TP GETART TehT
A

(@) fEd vt 9¢ad (Undue Advantage) o &rf TRel
SREqued| TSt wiry fafee fofawent g Hers ST&d: tfedles o, #em
IUBR AT

(&) 3TEQTEh SR TTa! HAETaqdes TReh! gus srerfd st @rereht anfit
AT T D! HALAT SIS | TREZHT T S TR a1 37+ ferfawat
FaEUH (Entrapment) ae afE g8

(\9) WTURETEIR! HRUT Ul fRAIfaTR! FR o6 T @ Tt @y
3eTenl hdeamid TR ATRETEN T T B AR WOkt

ATCERED
A oot TR THISH YERIRH T §Iehl AN IWerd dedgsenl [aaTar
US| TGS Rl HIUEIE U B Fihw| Bt TFHTRA ATE HTESTRl
2o TR SIToT SAferT ot AT 2R TR gt HIIHT TSR R
STTRNA § Taad | el STadh 30 HTHRAT AFHAD ! TGN e a




TIHRT a7 WdSTi-eh AT FHTIh! [R=THeT T YRR 7

SR TRMEie Wl Sl TRepl STEdT Hriee YEER dledhdl R gl T
T 1Y e} HYghalad g MU Ffe (Mistake or Error) &g SR
3TeaTen! GEUANT ot 379f T fiee |

YSAR & &l ? TH &I ?

YETARED! BT GRHTHT 3 FHISTRIE I T SAR1 5T HEITe! TReh! TRTST =7
FE T B YRR U fawg afigaren! geuaiT (Abuse of position) a1
FHacden! gEUanT (Abuse of Function) = &1l ST @R dT 31€ deht AT
IR T U T F&Aadel Ft AgHThe Bl 0T Igareh! dhied FRHAT
91 SEHIdYdd EQIhl hded AT FacAdl JEUINT TR -S| I9
HIYRUMAE United Nations Convention Against Corruption o
Article 19 #1 Abuse of Function ! ¥UHT HHH! US| IH YRT HATAR
ATHAR HATFA HEQ[h! ol [Hdig Tal HATGelrs aT 3TE Hdells AR Ay
AT ST HI ORI gt ohred 1 & o i el sivearent gEuRinT
AT B1°

FEfad TRIE F7 e e FHUFRI g T Ft TS A YR 0 e,
&A1 Ffearg o grreA 3ffe (Error of function) ¥9 W Gl wd
FreAa! e (Error of function) F=f=id A SHIoH 3 G a0 | wd
rrgEaRt Ffe (Error of function) T safad wRedT Q@ fawa wF aawit
IUAR v TS a1 e asfderere Ted Huigen =nfie griade g
T v TETd Ll UTSTHT TE FIvgaT wierert aifie s g9 sitearant
TEUINTSH TRAwd Hd ATHH! Sa-ad = &l FHH! 37ef Aoy a1 g o,
e BT AU a1 F9™ 7 Hewdqul 55|

APTTR BT THISHB! DR T+ HHAT 4 YEERE! [0 Ig TS T YRR
a7 T, 2048 ¥ 3= FH 919 575, &I TFS | IQTEUTHT AT AT THIRT

3 United Nations Convention Against Corruption 2003, Article 19: “Each State Party shall
consider adopting such legislative and other measures as may be necessary to establish

as a criminal offence, when committed intentionally, the abuse of functions or position,

that is, the performance of or failure to perform an act, in violation of laws, by a public

official in the discharge of his or her functions, for the purpose of obtaining an undue

advantage for himself or herself or for another person or entity.
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STATT AR FHT Sat TRAT YETER HaroT T, 2048 & W ¢(R) Tl 381 ()
THTSTUIA T, 2038 I TGS HEA Forl e TN T foaHT g &R 9o |
HIAUT U, 038 &l WEYFEE HIeTId (AT, 2036 i HAEAEEs Td ST
T IR, 2068 Y vER fauda TiRuent SmEEd! <afard R <df
(Error of function) ATIUES W ATHEATS AT & HATS RSB ATH A
a1 AUT THR dT HIdol-eh LTS IRBFHAT B JAE dgfada IR ]
FYHT ST &l AT 3T gouaiT (Abuse of function) T YEMER TRl
A | F ST Gdterl FHOTawT JaToT Jeamg-an TR e wua, saem-
U hrdfafeeh! SefHaTg TRehl, ST Sl FHEHT il (Hadasr sueamen
e SFETHT STEQTeh! gEUANT T YETHR Teh! WIS H SlHeh! QA 3¢ a1
THTOT HRTETHT FHT S Tadh! SATETTHT AT YETER ekl W fHes | S gata
T FfCEEAT YETR FaRT T, 2048 I G ¢(2) Fl 38T (ST) FHISH ITER
foq M 7 2e=| AT U, 038 W@ SaATEe, 03, ST ULMTEE
TEfeRT, 20y @ ATETTS THITSH ATeTIId HEfagaTe TRUH ge SR &,
e ATH A ST AT, SR Sk AT, ST ATl o SRiveeeR
HIIEEAT T WUHT AfCEEHT TIET UTHT = ST SHITT I WUhT 22| qenfy
AFHTH AT T HE Pl ATFAATS IREBIAT ATH T AT TRHRATS IReBI=AT BT
RT3 Fe(aae Iod i TXeh GIREUAT YETER (HaR0T T, 2096 I=hideh! SUaR
RN 5| YETER FaR0T T4, 204§ i WIS ¥ & fafe ¥ @a=t W@t Arerda
T, 038 W1 T¥eh © | BN ST e FALIoaRT ATHHT et 1 a1 FRehrd S
AT AR faRITen! SHTTeh! SEHA TSI T SHITh! &%l dT TordT FRITe T+
STET G HIFA HATEY TR B a1 B2 Tl HRAHT F1 e © a1 B2 ST
fauaee |l T SaiiaehT HETeerT Giel U SHiferT = e 9w gl Aredid
FHriere Teht Fuiaes TE a1 Teld & §? YEEReT JgmT fegor 1R fava
Ble| qTy It wrfent g8y Tasf ¥ QraerdrT Ied SHIRiHT YERRST
Tedeh! TAEHIAAT © a1 897 YEER RN T, 04] A=iid Sirdl YR HUH!
SR SATTHT U SIS HRETE! TR &1 asef At gd UTenl WTage® UReawa
QeTe! a7 qHTa 9t 7o 7+ e | Aradia U, 203y IHIGTH TTRUHT
HIAEEAT HUH &k A[CEE ATHAT YETAR B qATTY ATl SHATgarehl Hr
FATEAAT Fadasr M Ffegs Yo giewm 93 ude | Arauld T, 03¢
FTd T TG el SNEIaTR! GEUART T Faf-gaydes wIAeh! Sr&emy G
HRIgE M [T yemRe uRfafes o 3 g s <af v Areda




TIHT a1 Fidoti-ies ST Frufdent feifamr 8 yerEm 9

T, R03% THIOTH ITARH! AT g HUHW YEER HaR0T U, 2048 &l W
¢(2)(S) Fsrrl g 37ef 7 i et g faudia g1 S 7@ T
YETER a1 T, 2048 &l G ¢(2)(T) i AT SATURHT HIeTUId T, 2038
I IYAR UfqeATa a1 faeemus g atef 71 it samerent sy d e faudia
T ST | I YT aed & (Law is Command of the sovereign)|
T DD THEHIRAT H-3F & T HA9S 9 go| [l 3
dIcheh AT STgeh I THEHIRATT 399 (superior or inferior) 7+
AT | Sefaden! faemmar nfefe ar g et JHToTeh! et 7T g g
8IS Soch] eI TUHT AU URIRATAHT SremdT uf yATfuTd g 9e S et
HISTGR] AR HAYd HIAT &l | AFTHTwhe TEHT THUH SATEHR TFIT TRl a1
NUH! ATYHRD! GEUINT TG, TTEATHE THIUTR JERdT 7R A Haast e gaf
Ten! fardasr et 18 sreatdes Hrfafe fawia s et srer uRkiRfas=
THTOTERT STTEMRAT U R o fore e sefaa gt g

YETAR A" TR |7 HRAT Hdlh qa-aadh! [ JREqus| S
famdiaen srderar a1 S fauddent Afequf e SATHAT YeTaRe! FRgutdr g
Fared T AT AR TaHTae WU YUl HF a1 wdeal TR
URuTETiYS  UdeH|  Ugddddl  waed sl W@ (Lack  of
Conscientiousness) YEMRE! FEardl fag &l Fa-adydeh 3Tearhl HH
TRERTHT FeAT-SIh THIT SR BT FaId T Fea -8l TRERAT fqudare W

&
FfTa gfe g R smeres 7l aRfRAfaS sHToT afcrdt JHTeT AT | I
U 2/ IfSTeRt STTEHT a1 YT SITHTRAT TR Tk, TN a1 SIafidt sToRTe
(White-Color Crime) #1 uRfRfds= wTorah! wre@dar (admissibility)
2 Faer 3 A1 uRfRfas=r ywror qerent uepfa, fasasg T faafea
qeHT (AR g famg g1 AT ST &iaeR 3 FuUent fawgHn Fuig ™)
TR Trufy Al ATHAT GEAT=aRT T ST Faade! e s
M T Aydada sfd @y i fenfeer fada fofa wéd o
FHC AT A AU ATIHR YR Hofare [Esir e S da-ad
SRS | F &k AU g THTOT A il T Hiehl =Tieh TAeT01 4 TR &b T
fAuig T SefAad Wenl ATguE | dreATEs Hrifafeen! UreT SR = e Aot
Sefarden! faemrar 3R | uRfefasr ywToTeR! Shefied g e | Ferar i
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TRt STETTAT THTUTERT ATEIAAT o Hidhws | ST hlelet g5+ de- TE Ffe (Plain
error) a1 TR 3feehT STURAT Faf-aden! fagmmar Hedia 7T ||

TR a7 Aol AT T AT T yerm

YETIRH] HEIHT ATURYJ dcde® A g arai- agan fafera €0 T sifweafaa
(forms and manifestations) g€ &1 | T FANHT AT TR aT
ST SeTeh! Frafaieh! fRaem M Yeemen! oy gl Frfeh! fasersor
T STHE TRUH B

YEER HaRUT T, 2048 I TH 17 ATAR “Gt AgHTehed HATH SATgarenl a1 |
Tt T UTa el U7 SRR a7 ATaeIi-dh HeTeh! TrIiehl ATaRaTer ar
Sefga T e, i et ar gEuiT TR TRIQHT 9T wIEET a1 fAstt e
TMTAT (ASTeTE gl A1 AJEAR W1 3 THISHED 91 g8 T I
feeTfRT, 1 TRt a1 GEURINT Teh! a1 ATdeh! a1 Are feUent Fwufay o+ fsteme
YA IW TRAS|” YEMER Haror (digar H@eiied) T, 2052 o Aifde YeER
RO U9, 2048 T W 17 AT TReh! Geited e o et urges:

Pl AgHahel A AT bl AdoT-eh, TR a1 wHddant el Fmfa
FaRIdYde TG a1 34 Pl Afcra a1 FAerraeTg o gt 1 fR=nfae ar geuamn
AT 9T JTGAT qT FUAROT A1 EEATARUT TRAT T4e7 T FSieT et e T o=
HfiaTe & Tl a1 Gidhl faml el IW T HgLe! 7T AR SH 3
FHSH HT1E g |

T oo, Fofa 8 g Fearh qHeAdd g (2) F Ugdadh e
T ot W Aafafs g Fufg TReer] g=ar 9=1dd HRuT 1! awm
TRk ST ST TG T 376 Rt ey forg, g a et wefraregdien o fofar
TR HRUTETE Tt -h HAT IT FATRIATS I TG G TUehT TS A T
ATHAHATE HETH! AT R B ARATHH g a1 g1 ATGaT=1en! ST Gerdhrm
famm SIS T TSR g eiahiaT Ui BoTR SUA ™ STRATT a1 g3 99T grie |

() IUCHT ¢ Tl TASTH! AR IFd T AT HRUT IAT W Pt ATl U
T & cheh! HATITHT |l ERT GelTg TrI(-ad ISl A A& drehl STHHR
Teh g AT AR RIS T |
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(3) I9 THEMT JAGSh HU ARGTR! 9T qraf Foet IR a1 Gl SIS F @
SATHT Gt W HIH 7T U AT HURIHAT Higl THIH gD |

(8) Tt AgLADH IUSH ¢ THIGH FHURT TRH FRUA P Afdaells ali-
IR G TRl HTEIHT Yafeid i SHIH HRaTe! T+ a7 9 ST
&afaqfcd #AT T I STRTeR! SHawTel Gl STET JATTR! A B

TN UTGLTHAT T 99 | "ATURETe! T, " i e a1 "fAsit g
TRMTHT 93 TS WS MU ® T ghl udh. (FRufg F1& &1fa Fearit

qAT3ATE TST) IT HUh S |

T TR TSHEar (applicability), ST (limit) X &5 (scope) i faa=mT
T AT B | T AL [-E Hade Seehr T felqaT el i
IS RETEl TR & Y Frfie TRE0T T SguanT T fSEariEr e
ATHIFH = T AR A Hrd THT & FT B SHITGH SRETE! TR 812
TS TR TRETUT T AT AT e TEaaeTs Hd! R
TS YETAR AR T, 2048 Tl G 17 TTZUH! 23 | T8 SHIR! TaST-dm
(applicability) ¥ a9 sf=wide! FH GE g AT dwdes (constituent
elements) Tz AETF &S|

TR ! ATHT=Ia: SRS faTgden Jrieh! a1 oI foiarRiT et
FrfeRl STadTgded geudiT 7+ a1 A& A1 i v gferes | fafem frme
Hryfren! GHURNT g1 T, STET X it ASi SUAT YA 7 a1 A1 A/,
TRHI THIRY AT T 3T Hhh! ATHAT STAHTSYdS & FEAaR0T T, T
Ui 71+ ar fasht faawor 7 ganie| Tt Feftent SgHT a1 Sierdrsiigdes
3TEeh AfaRdeh! ATHHT $u=aeoT = (fraudulent conversion of property)
TRl SRRt R 2| Tged ToT STl e serede Moore V.
United States* &l HgMT fe-mfa-ren! aRYT 99 YR TRl Urg=s: "

4 Moore v. United States, 160 U.S. 268 (1895):

"Embezzlement is the fraudulent appropriation of property by a
person to whom it has been entrusted or into whose hands it has
lawfully come, and it differs from larceny in the fact that the original
taking of the property was lawful, or with the consent of the owner,
while in larceny the felonious intent must have existed at the time of
the taking."
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Trgiien! (8T a1 foraTdich! STE<rT Teht SAferdel | Ffxiehl STTerTSigdch
EUINT TRAT fEATHATR! g el AT | IIRT WAl TEATTHAT T8 HIAHT Uik
o o wwfen! faTdt s SR a1 eeien! GeAfaT UTed Tadh! AaeITeh!
AT YEws W IR ST AT G o sfaee o)

United Nations Convention Against Corruption, 2003 &I Article

17 AT TR STaiasg TRfeusH! uEs:

"Each State Party shall adopt such legislative and other
measures as may be necessary to establish as criminal offences,
when  committed intentionally, the embezzlement,
misappropriation or other diversion by a public official for his

or her benefit or for the benefit of another person or entity, of
any property, public or private funds or securities or any other
thing of value entrusted to the public official by virtue of his or
her position."”

Legislative Guide for the Implementation of UNCAC 2012 3fJaR
femTfErTe! ey gfe g i Heess axaes @l faemmar Sfaquss

5 Legislative guide for the implementation of the United Nations Convention

against Corruption Second revised edition 2012:
(d) Embezzlement, misappropriation or other diversion of property by a

public official

214. Article 17 of the Convention against Corruption requires the
establishment of the offence of embezzlement, misappropriation or other
diversion of property by a public official.

215. States parties must establish as criminal offences, when committed
intentionally, the embezzlement, misappropriation or other diversion by a
public official for his or her benefit or for the benefit of another person or
entity, of any property, public or private funds or securities or any other thing
of value entrusted to the public official by virtue of his or her position.

216. The required elements of the offence are the embezzlement,
misappropriation or other diversion26 by public officials of items of value
entrusted to them by virtue of their position. The offence must cover instances



TIHRT a7 WdSTi-eh AT FHTIh! [R=THeT T YRR 13

o RIS TR Tgdadhcl TRl SREaqUs |

o TG AT ST T a1 30 Gt el a1 HEATh WATHeh! Fa-dae
HTH T G gUs |

o 3BT FHRUT ATHTHAT THR Ffcieh! faTt AT SRaqus|

o WEIHRIH! TSR Il T WAt wifdes ar srvifaes 9t a1 3,

Hd 3 AR ot U AR g | geheT R T foad uf
Bl IRE NI

o WodH a%] (items of value) vaTel g Ui rastf=en a1 st a&q a1
TRETT FHA ESB |

AR Criminal Resource Manual 38R ARG FURTe HigdTeh!

999(2)(A) F=wid feA=TeR R YR g1 1 @ dedesan! fagmar gt

where these acts are for the benefit of the public officials or another person or
entity.

217. The items of value include any property, public or private funds or
securities or any other thing of value. This article does not “require the
prosecution of de minimis offences” (A/58/422/Add.1, para. 29).

218. It is recalled that, for the purposes of the Convention against Corruption,
“property” means “assets of every kind, whether corporeal or incorporeal,
movable or immovable, tangible or intangible, and legal documents or
instruments evidencing title to or interest in such assets” (art. 2, subpara. (d)).
219. Attention should also be paid to some other sections of the present guide
(concerning articles 26-30, article 42 and, in particular, article 57) regarding
requirements that are closely related to offences established in accordance
with the Convention.

6 CRIMINAL RESOURCE MANUAL, CRM 1500-1999: There are six elements to
the crime of embezzlement, as defined in 18 U.S.C. § 641. These are: (1) a trust
or fiduciary relationship between the defendant and the property owner; (2)
the property taken falls within the statute; i.e., it must be government property
(3) the property came into the possession or care of the defendant by virtue of
his employment; (4) the property belonged to another, in this case the United
States; (5) the defendant's dealings with the property constituted a fraudulent
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yfaardt T @Y TR a1 SR 99 ST a1 =g = (trust or
fiduciary relationship) @ fagmmaT

TIRY 3TTESTh! ShRUTe UfdaTaien! TRETUT aT fHaTIAT {TUeh! 3aTT|
il Saaeged TR0 a1 et yamn fager  saen

(fraudulent conversion or appropriation)

Hrfich! WHieh! &k 2213 Fai-aden! fagmmar

YEMER AR T, 20048 & W 17 HA=diid FR IR g =1 smfome dacs
Tedgen! fagmmdr e

TIHN (! TR Ry Tgdaehel T a@qus (Public
Official)|

e e Rt 0T AUTeT TXHR a1 Hiasli-eh HLATeh! T
3REqUs (public property)|

i aRdfdes §IUS, Hedi-dh a1 AUeTThd Traf &1s- | aT&dides $THT
HIHRD! THHITHT STkl TR §IUS | TIHRA] FHHIHT FHTYH, T
HIHRATS YT §1 AT TR G (anticipatory) @ ardfaeh
Tt AT e |

ATAGhe TGl chaed WY LT Tieh! RrHard ured eeht
G| SETen! FHERIAT Tegen! HiAT @A i Tehita
&1 Fera (fiduciary relationship)|

gL JATgarh! geUINT T STTeTdTsi[gdeh TR Traf & AIEH!,
TSI UATHT SIOeR! a7 31 AAferael’g goh BEaT=aRuT TIKeh! T goUART

conversion or appropriation of it to his own use; and (6) the defendant acted
with the intent to deprive the owner of the use of this property.
7 T HIEHT e ol AfrIc 3Teh ATRISUR A ATE TRI Tl Yol T SHehl ATfract ST
feawT &M 7 UreaRe @ (jural relationship) eS| 3iEaTeh! FRUME GRHR T ATATHET
AT G WU 578 | STeardh! GEURT Tt dhtet Trfl TSt 768 |l Ty IUX TR
T 0 ¥ AT FUHT U SIS T At @wdl gt fihat 1 qiia %)
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e Hae fEque (fraudulent Conversion of public
property)l

o APHTH ATHAS AT & FHAATS B ol fot 143 safaa (mala
fide intention) & 3o & e SrEIUB |

o CATURATEIH! HRUTE Ul FEATTHATR! e Sa- Ters ar Hidh! @1l JATearel
ey fel T ATIRETE TR Ty BT eIt Wqent Af@ues | it

FfeHT SR AT HER YT T Faad (negligence)|

YETER FaRT T, 204§ T T 2 H=Td HEX YIS gIehl AT T STAT TIHIRT
G BelehUeyUf davel S TrefAT $URoT Ten! @d gque (fraudulent
conversion of public property) ®@ducal oMl URRIdR &g
faudia srumesff afterar fofa 78 wrem® Ty a1 e ar e we
US| st TP TEEAATER! AT 9 TRSidTeh! AT TRUT eI
Tt FASf arvent it sTuReel et FUaRT e HawT @S | qaued
BT AR STae YfE g | 918 &% gt AlaamHT Jerar = & v e |
BT AFRIIAT YRS dwaeh! [AgAMaT I gqus| &k gl HeRTiens
YETER ATd &1 H HRIBIRUIE R RIATCTD] BIH T T FTEIT AT T
q& okl US| HiAYTe URepeUHT TR HRIRIRUN Tad=IdTehl TrTehRl
I FRIR gfe Iue |

ATAThe! ATHT 3TTgaT a1 Gl Tr=IT Shaled UTe & AUTd TRR a7 Jrdoli-eh
TeTeR! I el ATaRETe (negligence) T T TaRAT= aT GEUIRT 7R TRTRT
FILATHT YETER RN T, 2048 Tl ST 29 T SERTHT U4 RIS | TH Tehiden
YEIRAT I5iadeh! [dgaTar SR @TIRETe! TR0 g1 AIergT=t Ueh! STaXT qoT
Tosht e UTea R SR UfA rfient TR AR oTUenR STawT SRITAT Ui hisTerdt
TR F6 TS | ST eTeht TRl SATgaTen! GRUAIT TRAT YETIRS! T g W
YRYTITRT STUaTEeh! $UAT TJUS o Al | TH HRUT IH Shich! ATl
BRETE e 0 2R | T IR e TN UHT & SEUET AT S
AFHTH Hded TeTHI FAIEd W T A IUA g1 T ST araraRor
Afehgued | TG TRHRDT T T Aehdesel TUTeiehl HiGe™ T ST THR
FoTTe U, 2098 STwATd UTed shaied T ST a8 TTeeh! IS YfHHAT ATuRaTel T
hded a8 T Bl aT Bigd? o UHT YT “TTURSTel TR haed UTa et




16 AU IR S 2053, TE-¢, 3iHh-¢

TIHRI FrATIeh! BT eI TIRAT” WA WTaeTen! arael Y 94T (applicability)
I FIAT =T |

;T fRfde fadensiiel saferae uTea Taeen! =agR (Standard of
care) TIjds AURSTGl WH=| Hfdddl wE a1 wdgaHdl (action or
omission) gd TTURETE! {93 USS | Gt AR 3Aeh] el A fkTehl AR aTaTed!
Faed (duty of care) Wal, Fded dg 715 GfFd @R (Standard of Care)
I T T oheh! TRV &Y &ffd a1 B 1 9Tkl SRITAT ATuRarer
TR TS ¥ gSpTden! I SIS Hieh! &ffagfd THus | T gspfaent s
IS TRhE T ®E & JHoHS R hel TRe Wl
ATIRETEIYd e el T gl IRTHIehl HgTeTs g&hidehl HIAH=l el THich
BFel egUS | WE T ATEdehel ATHT TGN a1 H =T heiod Tt g1 dTel
TR AT ATeST{-Tch HEATehT HrUferehl BT AT TR TRIUhT TAogaT efTaRaTelent
T el Tleh GO A TSI Shieled el TRehReh! T BT e Teh! Gl
TTIRATEIRT ST TSI T dehl §75 | TTURSTEID! SR STTERUTGh SRTHT
HISIGR] Uehldeh! ATURETEIR! ded Ued e gue |® S AfAHRIc BT e
(Statutory duty) @& = SFHAT P B I FTAT Idd WTAT

8 References: Donoghuev. Stevenson [1932] A.C. 562, Hedley Byrne & Co. Ltd. v.
Heller & Partners Ltd. [1964] A.C. 465, and Dorset Yacht Co. Ltd. v. Home Office
[1970] A.C. 1004, the position has now been reached that in order to establish that
a duty of care arises in a particular situation, it is not necessary to bring the facts
of that situation within those of previous situations in which a duty of care has
been held to exist. Rather the question has to be approached in two stages. First

one has to ask whether, as between the alleged wrongdoer and the person who
has suffered damage there is a sufficient relationship of proximity or
neighbourhood such that, in the reasonable contemplation of the former,
carelessness on his part may be likely to cause damage to the latter -- in which
case a prima facie duty of care arises. Secondly, if the first question is answered
affirmatively, it is necessary to consider whether there are any considerations
which ought to negative, or to reduce or limit the scope of the duty or the class of
person to whom it is owed or the damages to which a breach of it may give rise:
see Dorset Yacht case [1970] A.C. 1004, perLord Reid at p. 1027.
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ATRETE ! e © a1 84 93 fawzmT fofg et =1 3 awae (Triple test)
SATYRAT ol TR

o Foreseeability (qafvraama)

e Proximity (Ferewdn)

e Fairness, justness and reasonableness (&=,

refierel T dehdgear)

AFHTH el UTel T SHHAAT Gl 1 7151 a1 Gl 1 07al FrTiad goaiommd
T g A g7 Fea gaturaarg (Foreseeability) raemen! fagmmar
ey fHE Tgdashel FwaT Fd AT 1 F T Toheh! 2FRTAT ATRTEGH R
Tl TReh! W+ | TrIieh! 8T ATl e HROT (Proximity test)
st Ugddea & a1 FdAeHar (act or omission) W RAIUS|
ATHIFH GiAGE ¥ B THISHG Fded (Adie e TR TR
Trfe! g TR SERT e FERITH Bee JRd el W@,
=grsfter ¥ dehdga (Fairness, justness and reasonableness) @&gol
B4US | HT Shded (Statutory duty) UTe et g1 [T YTl W =T
frEuureR! fawg Wbl YRS BISEr IR dihrdal TWwsdl, =Arasitedm T
deagaan (Fairness, justness and reasonableness) &l T g-{Us |

YEER a0 TH,2048 I THT 29 T THT ¢ i 3dgrg T TS

Tt AFLTHE HATHTTE a1 I Pt ATHRIATE IRGAT T TTS AT AT THR
97 HIdSI-eh T IR Bl JAT8 agadel GRepldl aT drasli-en qraf
TR SUHT ST T D! ATHAT ST, W Tl 7 TS 1 F T ¢(2)()
I T T U | ot AgHAchel AT JTgalh! dhaed UTel Taf AuTel ThR af
Tt TR TR ATORSTET a1 Sgfaad 19 fRefe, e e ar
U TR TRICHT E1 G 99 TR g &&= | At gd TTELTHT UTel TR a1
TSIk LTS RSB "B 13" AIac! Jeh! ATRAT AT g THIEE
THMIR T a1 U3 FHYTAT g WaHT ST TR g T & b ort ffaem
EISENSRATCE:]

9 Barrett v. London Borough of Enfield, (1999) 243 N.R. 247 (HL)
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AUTA THRh! G RGBT SUAT SAE 9T HEH AHAT &df T 4T
HIHRATS B GAT3 Jrardier bl 31ef fAfd (Specific) ® (SWT ¢) 9 " SATgarent
e UTeT 1G] ATl TXehReh! TR gl i1 &l 37%f A19es (general)
T (THT29) | TH ¢ F=aiid Fafes fawa ffda & (Content specific) = gt
91 HT gl IerTTeh! fa difehUent &, T THTel G AT 31eh g Farsll
AT AT THT ¢ VT a1 WA TRAHHT g&dl=aiurehl H<H (Context)
T MU = 99 W 29 €T a1 SATedTsiyder Trfiel JanT, sTage
(fraudulent conversion of property) & d<¥ (Context) 3Tl
&8 | T8 WifA@ g&a=aur (Ownership transfer) & fawgasq Taca
ST FEie! @i g&=RuTeh! e IR g T @ & g
Hare | At gd wraeen dwaH (Context) ¥ fawgasq (Content) TreusT fom
IGeRTel g THHT T3¢ a8 "BIH" Teh! STTYTRAT A1 favgasg @ieuen! 379 T+
e

ST 29 T fagas] AU (general) WahTel T ¢ o THIHT favgasin! gadH
TR W@ T W T A |EifEd g " generalia specialibus non
derogant” (General things do not derogate from specific things.)
WA I AT g ATHNd go iq e Jae ¥ Oy graue
STUHHT FITAT A Yrae= 7 g0 | faw & g1 9 18 U {9 uf |
TTaET X G WY ARG S 9 T T IS Srd grae = foransiier
O WA dfchl fAEEAT T AU 3 it g1 deid g geEd
e URIAE! gedmT W Uae 3 U9EehTd 36+ ¥ T9afeuat 3= fasaent
EEHR A TGHTeh! GRERTHT 6 T Shleh! TaIT gus|

YETAR HaRUT T, 2048 3T T 2 AT 4T TRHR JT Hduli-Idh HLATh! i
STTAE TRIRT ! IS8 R I [avg-gat feguan! &1 grfia &7 s
B TR I 3 [ohfamel gTaas | TH W 20 &l & STHifAd g e
TR JARTHT HIGHT AT =R 7o | IH T 29 i TG 15f 8 Teich!
31 TGS TSI Hghd 7 A | 20T 20 T fawarasget T 5(2) &1 28
Tus (3) (J) (30, TH 5(2)(3) A fawgaeqan @fevar (Overlapping)
= | T (%) ol [ATgasq T A Wehlel TH T (AT g TR THT 20 &
TR T fHee | YRR Faror U4, 2048 i T 219 Tl HTTITR! STHRAT ST
¢(2)(S7) Tl IUAR YT a7 FaATa gt 31ef 71 i1 Hmemen! ATeRyd Faw
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faudia g ST | a1 | S smement @gfdent 1 (Rule of harmonious
construction) dR & FHIh THIGHIAT HAT-HATHT &3 T HHTHT G
o fauRierel = dichalHT dTedh HIFeh! YHTaaHTRam 9= (Superior or
inferior) 7= e FM FEIH Tgiael HEH FTER TH 5(R) @
fawaaegd TaEfen T T Qv & wEHEdT (Applicability) Ffad s
TG W 29 JAId AUT GIHRH! a1 HIdoli-ch HITh Grafcieh! fawgasg
EIROT e} T & T WTaUTeR! STaRasqerT Hgaqor g M Fied 7 =amaitad
GEEE]

T YETER AR T, 2048 ol G0 ¢(2)(ST) WENT g 828 (to the extent
of its applicability) TT 21 & YA g Ferd | T&h! ¢ &, Tt T ¢(2)(S)
T ST 9 Tl YIS TRERAT Wl B Il THIEE 7 d GEHT TRy g1 7 d
T = §T1 THT 2O o QT ¢(2)(S) Tl a1 JANTHT i ST T | qaef S
¢(2)(ST) T FER SEXHT VAT GRHT SHI ¢(2) Tl FTTTHT Sifciferd Gl 20
Fid Ui HST gIuS WA faenfaeh! 7 €ig | Uee et At g3 SwieE Uk
1 (simultaneously) w8 ATHNT g T, draret 7 e THus|

e

YETIRET I TRHTST 31T THISLTEATT URYTST el hel Wik | Tgdaahol
I THITSTH UTed AR 3 TR a6 T1d® T YRTIRE! g A Aghadhe
JFaYse Tenl AfdEREl gEUART (Abuse of entrusted power) gl
AFHTHC A (I TRehl IAHTEGTHT HAGIIA G T [ A YETER!
TrUTdT i S| FEE A FET T 4 afean fava g Tgdadd Hed
FHISH YT AR qefadaqses geuanT IRe! 8t a1 Agdadhel 31ae fader
! HIAGHITEHT HAGAA e g TRl & Fadier T asaed 1 YRR
fHaRT T, 2048 HI THEES T AT TR FHEEE T YEER FHaror T4, 2048
&t oo qwEsdaT U SIaaT GG ARES | I Graehl SRR R
e Hgidel @A (Rule of harmonious construction) HER
US| YEER AR U, R04Q I GEUANT §F TTAT HA SHIGH e
FTIRITRUTt rfehen! TRINT A fSreTt g SereTath -l g HATaTe B




I g@AAT FHiEA gigAar (Artificial
Intelligence-Al) ! IUAIRTAT T AT
& T ATTa<hT heR UATG HIsTar

AT g I%dl THIET B ol GORel del e whifael 8ol Gl
TheIITSiadh! B | AMhiATe srefeiord (Al) 31 'wfasT' o, A1 gl "adq
ST ¥ ETHT TH! FISTHT el Bl HIT T8 THISI! [Gaaei URad ga
TR B | BB B & 9, T STURIHT ST, B BIUT AT | 5T Zeede
AT, WIEER T AT AT 9 AR Gt ATeidh! 8, a9 gl a1d Jorar
T+ AT Fie AT Taeu- ST ATTH S |

BTH TS ST B- o USTTEd dehlcieh] W oM ? & i I foms?
T3S & Fehiet a1 =it W s ST ufafed am Rk g8, g
I TehieT AT ATATHIATE TG SIS THel WATIATE e T3 T | TS
T3 TEAT FTe & ST ST HRgUg T ASTal Guien! fds WASTEd &1 TS =Araeh!
T €, WIed Big | =ATg Fli=ieh g Tk | =arg fafer ¥ faaehmn s g

T Tk AATC SRS SATSTeR! T 2 |

BTHT =TT YUTTeATeTg Ufafdies ATeamel SRl T Ugadi gt 1t giren! goard T
AR THIITIY RIS | TR I wrdareral AfIwet B sfeet = g
HETTAGEHT BOTR| HETG® el g slichl o Ferenl 41 41e (backlog) el U3er
AT A 8IS, AN T ekl TETZHT ekt BRI UTeilgeenl SRidTenl Tdie af
Bl U3 foham 8y a1 It SHaarl a1 U HeRTadeR! e dg dwhleh SHdrarg
AT f&el1s g Weoh! =1 T 37hR 71 &1 Siigeeh! ATeTen! eRier Hichd gl
T TEH AT T griTed TGS Fedlit SHISTRehl SUHT feied Ferest derdt
FHT 9 A UEs B-

o USRI faH ga AT WS B | TUTE STEAT SRIEEAT g wfafy
Iusfiert AT A4 Agwehdt uf Sgue a1 udA? ufafe fawr T Sifgsw

* IR HAfSerT HISUAT AUT TR QRATHTRAH! Ferafad gIg-o |
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TR ARERET Teger [Hae- gl FRIRT ATICUsEeaTg gl

TG BT HE g Tl ? "

o "TIHTEA FoHT T HHGEAT UldfeilY SAfRHR Haeh! §o? TIT HIHEH!
el GoTT TReh! I T TSATEGRT GISTd HTHAT HTet HL Tleh P13
B? JUHT YT HI IIEIT ATGTH B 8 2"

e "J&q 21 (Big Data) fo-T TaE dedd, ¥ STl GHUANT U T
AR MUFAT (Privacy) S I FHET ST ¥ 699 87
T3TS T 3T YRaqTells HA IolIus a1 ug?"

HETeh! 918 T JqEATIh T AT

AAfect g 'Case Management System' asr fefiea ggrant summ fawr
£4B | IH AT HUSRUT d T8, T AHeh! {007 a1 SHaATU-THT gTHIS HEd
TIREen! B | af-eh U=l gt (Cause List) SHa@d= THeRE iR [ hades
(Precedents) WisHE e &0 | BT THT T Ysigah! S|

grent AR $AT ' aifhfaad g=fast—a":
e T8t =it 'fade’ @ A WA T 9 "ar T | S
AT AT VT ¥ AHATT HaaTeh! [Auaaad &, 7 Afa-e g5 doad |
W, =TT FHITETHT B TSIl 83 gt Al ©18 diaer J30 &1 Nt 7
TqFD:
2. HEIH! WaTferd aiffaeur (Automated Case Categorization):
AL &l TS HeTehl Tehfd T THIRAT S8R TS FiehT0l THEe |
ST et Hifele &k a1 Afd STHA HETEFATS TUTTeiTed = FrfHendTHT T
EEGRIEY

2. @re Uht Fa@muA (Predictive Scheduling): QRHT qeaTgeh!
faseiwor TR AL & 1 HEMT HATHT 1 FFe W FHH T-HAFO |
IO el 'R die T 'R F9hTE’ THETATS S T U3l SAatedd
'Smart Cause List' daR 7 |fhs|
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3. HEHAT ATEYT: THIATS FUTeH! A ¥ ARIREE g3+ Al Sl ATa8gehdl
Bl A fadhe et T ga1 FH Hadrdidd Ydhewid Fdied
HETATHT T AREE Al Tk ¥4, AT Wbl “hifere g
EERHEITE ]

ufafer ¥ Afaear:

A IIERitRl TUAT gl didgeRt e gl ufafde wanr el g
"Mu-adret &' (Data Privacy) ¥ 'deidiaried =’ (Algorithmic Bias)
AT W1 TgeH | =gent stfaw Fofa af armdi faded = wue, ufafy @ Faa
A faderes U HANR w1 gue| agd gl e ufafeged =antde
AfcehdTath g TEB |

H&s! 917 (Case Backlog):

AR AUTCTeR! HTATEEHT BRI He[e® (eI B T3eT WH FHLUUeT a1
STl e fBF gEar oot saen v fed = i = Ay e gt v
argraas el FHart T ¥ wifde Fidel SAEd AT fageeen! STt
STATATHT USHTS Hdl HEd T+ TFS? TR AR (A=A (e 18 dich |

o TEIfera WA srema: u3er qemt wdf urren ffde g vensa
dl T UTTEEcTs Hohrat UeX el THTUT Sfctall B T g ARG STfgigent
® AR RUIE qaR TR e |

o UfY HawTgHT fAogerar: sifeet Ut diemt ufshamr wigaiamel ATaa
ST a1 UY Ig TS| TIATEA HETh! Uhid, ~FrarefiRient fa=rar T wweeht
IUAIAT B¢ " AANEH' AThd ey 94t diem T |

o IAIHTH! fAAWUT: TS P HEMT o el I& AR B W, TSl Al
HETH FrATIAd TRUTTH o Gl T Wk Fehlel T UETelTs Ulged - SATATETT
(Predictable) SR i T, ST el 81 YETe® Agrad gre 31T
"Aaera’ (Mediation without litigation) aTe gfg das-|
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FHIAT FETIdT:

'feftea f[aWg' a1 'Tfafeies UgaHT STEHTAT 3 IRUT AT Ugd gl Hhdhl BT
2t fasig sfimiferen, snifefes T ARSI HRUTH AT Big @ifgah X HTiYeh RUT T8 d
HUH B B! AR FHEA TEHIHTEROT ARG QTR B ISTEL0TeHT
FUHT FATHIe TG WINTHT G T 'TATE foliTel Totee' SIS Faril o,
T3eT AN T AiSTsaare "Hel wgd AFTRehdT re-?" ar "iy 3ifder
FHA AT TH?" 9 Foddle o IS HIo [IHd =ATIHT Ugaanrg god
TGS | TR FHHT gl SHEHEE Ul T8kl © | Ufdfelel =raHT ugad gi, et &)
Y 3R W B |

STeTeh! FREMT T 99 !

BT UaTeR! AfaiTa Y HagRiicl Ya-Te® QaTTs dhiuichl HRAT el fara
TGS ? THHT AT GTHIATS dchiel 'STeT TRETUT U AT ©, a1 1?7 Wd 96
TfciRgen! GHIHT Haled JFaTeldel a1 Ufafe fifdel g HEHEdrs IR
T U |
o UTfeieRTan! 3T Data Center F9U |
o TR GIUehIct- Yol adT ToarR wiafy Hfder srvashr Hror
Ui TS qT Y1 A AT AR 18T TR YTt
fahTer 18 el TTaeRIS TRINT g A,
o YT AT HR UAfETe g URAdelTS STHHATA T T T HAT
AR FTHTIRT HRUT SUTRUTHRT TRE G THhhl,
o Yu HldTegrHl Urfdiden SeTfthen! WM& THThI AT HATETAT
IIRUTTRT ST TehT 2RATH,
o TESHE WRE TAHTITHR! HIAEEHT a1 UaTdT F=f=d qarer
T, BEaTR AT AUCeR WREATE IH g Be FIT AT At
Td Grdsii-eh @E Ueh! AT SaLTHATATEUH T UfaferET
T AHTIEE TG T oS Icdd g eI,




24 AU IR S 2053, TE-¢, 3iHh-¢

o  URAIIATE Feol EhR T, URadwd IHT 4 a1 7af ufatamfa
DT TP T FRUTESATS THRIYT T+ GRad- a0 T
31 TuTHIfden! 3T |
o TICHIIAH FIAHTEESH gAdl qol ATshgRIgra-l Wy Hifdew!
YT HRUT Ui $foed surarorae=lt & 7 Hiears
T |
AITH! gafie:

T3S el [ I gl [8essl| afe gmn quHT haargsr &d wfged a1
STt qatg o a1 srarais weags B 91 T U I8l g Jerie
5| I YS! Hufge 9 'Adg gudasrr (Human-in-the-loop)
CIECIPRCRET

IO T ga-ar:
T3NS qUR YRR HATSIT a7 'SUthes' THIUESATS STeldddl Sast [[a? Y gim

AT Tt At el qenfy gl g ufafedsh gen! faeshe @11 a&ent @it grtet
qiaer §&F &A1 HH THUo:
2. AT Aqcd: TRHRATE T3S T Uafedsl e SIS oell, TeHiohdt ¥
fave ere feq |

3. ThHICTEEH! &THAT g AUNRHT O T YL Fehietesaht ol 'fefiea
TTYIAT T T3S e’ TodTe 7 |

3. vfafewr e SeedgEarg quisunr 'f2fSied’ s e ¥ g-@ie (e-
Court) &l FTYRUMATS AR TTH IS dahterd 7 |
fafd 20¢3 3R 20 7Td TdTeT TR FerhIch! dGchel ATAUTTHTR! YT AT

FgR Ufafg fifd, 0¢3 @12 Wighd M ©1 Faod AAdd STHAT AT TN
(R G TRl UI3D-

¢ AR FHGRAGENE TG @, FHI AJEHTIdHR
HTIHT FEdNT G TR HiAH SHfgahdraT Sreniid Jored! fasra 18w
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TETEAT | TR el SUHT A1 FR qae T T S gherE
TR i B

R R FHERATENT TdRes a1 aTe Faare fawr o Hm
Jfgrarart umet (Third Party System) @ YaWT & &&eh!
faggiaar, urcffar, dafrefedar ¥ @@ Gsareme @
(Algorithmic processes) TR & fasiyor M Iugariaret
STETHT TRINT T HaeT fHeTes |

3 HEl AT YUTTHHT el Gl faeur qer et uide el S|
AT UUMEliehl @Rl AfEAd @it T ¥ew (Machine
Readable/Searchable) ST See¥ TaR TRAD |

g STQTeqeh] HHGRATEHT HEAH FGAH TART, JqH IUAIII,
SRR ST ST=Ie qT STl YANTehd! a7 T RATATGSHT

TR Se134 hIHehH TTA TRAS |
freen:

T fodq ga foh =amaent sta 'fades' ¥ 'Hagen fAdhedr &1l garddT gelt
HUSRUT d Blell, TR A, ASIEh T faaeh §31 gl w1ed U2 &l- wfafdent wfd T Ara
Sfdent <arAifad faaehaTg Sied U3el a%l AUt a-18H, STal TRaw=T e
AATReRe Uf Aol AT Uy We AT TR =T SN 2 | T Ee
T IS 819 | =AruTictenleh ST 3AT9gfg B |




qrasier  WREAT  YEER T Al

HqTgEdh | GHTATITHS [CUuf

& TaHT A AR A8

9. Uf=ra:

UTAHT TTdSli-eh Wi YUl 37T chael ULMEHeh Ufehar ATy AfMa Tug
IS T8 T FIHA! [aaTGen! draiarg a 10! B faRIvd: ddHie saT,
gatyR o7 qu WERI BRE UihaTeT TR AHafadr ¥ YEERE
HARUEERT HATLYAT FAAY SFETTTHT Sl gl HeTeSeh! AT SHALT TG31 U IHT el
B | TSR gl ATfeies Hid URETer gt I &1 FAStA1 Wueh! faare aom qerese
I el TR AT, IR ¥ GRITEAUTR! fsgremner iR
TS IBTYHT |

T geT, TSeT Hega@yul wIH UY wW@IHTias $UT 368 b Ardwie @ie
UioramT e AEEAd ¥ yEERS fhaederg sdar g fafeet
gRFITETe 34?2 & A Fadt wree D O Wi, e Iecrge aremrRo
faarg g, Soe! IuER afayfd, R e fafe, defcs faarg Fwmem 3
URITHeh HRATEHT [AHd Wws? a1 [ wrigs “agfH-ad 799m™a” &l AR
FUATE RGBT ATH T FUATE GHT AT AT AT 8T FART T
TRISTGRT =TT YOI o YasT e, STal Ao W ATHASTh §¢ g, STIamT af
g TITFh! HIT TTS? A% FET TYAT 8al, o T3¢ LUk U1 a1 hrdf a1 FReh!
IeAT TohUedh R Q@ Ieeig T WioiGR! Py, g4 W&y JguT T
qas?

AT Fasi-e GRewl IAfd | FRRA FEiRd §S, 9 T T
LT/ dar-yaraes  Fafur-saaardt dtaent weAfd, afic T s et
Teh AT A Bl | I HTHRATE 30 G [9aIGe® WHIAT: ad=l QR Ted,
STEl FHTHR Fs effayfd, SR e T FRRel THIEHN Hri-aa-H ]
HiSd GO | TR HAIERHAT, U] GhHT A RS FHUgEH] “Ta-ad 7ara”

* STTRITERT AT FAR IS FOHIS! Whel A ARl Te-UTeATIH G150 |
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T IR AT I ARATEIE THITAA £ [T THISIGIe U-ah! GRTT AT Sied
TR G ISTEI R G IR U7 T AR higs fawdr
HUH! & | HAd: 3¢ TeA HNIY QMU FA-mid Afayg(d ael, IE-s
TEHT I I Th0T, T TIorarl X FaTs WiSTaRt U STwaid STt 1+ fHew
T HEH HARITEE HUH S| Al T IFATHGE Uha1d ishd g a1 &St
Telach! T ravi-eh WS RGBT T qAT R hiAf-add T+ APRIES T
FIRATHAR HIAGS T ATk (FFH a4 TTH{Teh) T BISIGRT HEReh! Qe T8

U TR Gkl oY ISTEUTES ookl &

faRiy srareTaHT gt wue fafsia qereee uf F€l vgiies whedhded, Sl aR
FIAITT G d [JaTege THd HHST TISTer Sl Swaiid TR STTehT,
HYLEE BEX el THSY TeT TRUeh Ta¥{gs FHafcT ST 8 Teeh! Heqd
T gl TR T B awe, Auraen! fagmE SR e a9 favaers
TEATATIH: TAT T T TAT Fleh-Tleh HIl AILATES HIthd Hafia der
fdfra iegent g fare g Ferd | Ty, Use wrdsti-es @i ufsrame Fwfd
HTATEEHAT <aH! qUT WISTaRT Il HATITEE THMR SUHT AR] WERRET I8
TfIRRESNT qAT UfhANTa STfeetar AT IF ! THS TTdul-eh @Re HRIST
ST fauagsels T qem THIBIA HIARIEI GRSV & fea 7+ g
FHohd TRIEH B

TE W, Wrasie @ig JoTel {9 2 yerare nfafafieea @y,
faerl @It afieor qor fafeie Sl awmeaes AfeREsT !
TATS T SUAT FHare T a5 dghRT YTh! B T d@el Fidsi-eh
GG A=ide! Qi@ Q@M g a1 BivEr g4; fadwa: i @fg ar
GRE U 2083, TiAsI-eh GG HIATGA! 2088, YETER HaRUT T 209 T !
YT Higel, 2098 STHeh! FRTFIS THIEIEHD Goe [d%AT0T T Fard
N B

2. WA Fikaeh! HARIT a1Te:

TSUH! AT, Ja1 YaTg q€T HiasiHeh Hideh THIEGHR] HaRITuS T
YRGEHEA AAsl-h @RE YUTell oh He@yul TF9eh $UAT MU
ATRERehT ek STTaTET Tciel $UHT GraIf=ad STfeehier drasti~eh 9aT ¥ Yarer Sied
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T, Y, faaTerd, G a0 SRA%TS UTeiia g 9] hrafera™T JanT g

HIURUT AFEIERT YA Hidsii-eh @ia UihamTdhd = U TRs- | a9 37T,

Fraoiies @ie ArdeiAe Aldeh! TANT qeT ARTRee! TUBRIT Fdel $UT

T Agen! AGRT FsdTterd AT Tdfafegered e = Haeitd T qgayqut

&STehT TYAT AT |

&, g GRed! 7 T TR didhdli—=ie JTE- TaeIHT JiHRa
ST ST IR I, STHfed Ud <81 faehreient ST Trasdes U a&g ai
Ja1 @E T T AT Sl TRt AT TR shiven! wi 18 e fafer <
UiohdT aeTr T TRA @E = Adei-eh @RS 811! T AT HguS,
TIHR a1 FdSTi-eh fAehTdel ATHT ANTRETS JaT Yar 1, gater fHafor
T T ATdSii-eh fedent fafaer Srlchl ToaTet T-anT AT 3TTaedeh JTT,
Jar a1 FAmfor srdent saae 7 Ufshar & HideTes @ie 81| grdsie @ie
U, 2083 &l TWN (H) HAJER “&@RE Yzl Fradol4a Harder T U7
FHITH P AT, IR GaT T 377 Far J1eT 77 a7 G 147197 &
T a7 TRI3 1 57 78 9 It ekl © |2 AT “HIati-eh (Hehr”
T G 31T, 3TTeTd, TUTe IhT qUT WLl TR R HlTerd, famT
TT YRT TRBRA AU IASTIFHT G FeRIH T rdwi-eh Her v
Arhen! 31T geT v afvanfea e 513
TAT, Grdeii-e @iE T, 2063 I T 3 I=id Teeh! TRYTHT GUsa
Traoi-eh FedT TN ATa™E, At orf, gemel Jar aon e
JaTehl TE GRYUTHT TR | IFd AR AAGHA WAl “Fe7 a7
SeT, Gg aT 319 JAgF R Teq ToT fa=al STqid aor Tei=d
Garenrg oI, v Ao &l swwla “ga gegar [Aafor, g,
HHTHRITE 3117 T 7% T AT eI FIAeE FHIG go-1° TAS Far

1\ qfORT AT, FIITHT T4 TRG O T~ §3 9/ FTARTNE [3aaHT, Aidsii-ich WRE
eI, 99 €2, HE ¢, AAR 0T3,U.5 |

2 grdsie @i T, 2083, TH AF) |

3 UM, THE () |

4 TS, T R(T) |

5 U5, TH A(T) |
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TAfeun urgw |t qe, AdeiHe Aemd @ 99 9%, 99T ddeE
VAIHIRSTH UTed 71 UfohaTelts FHITd SUHT Frasi-eh TR SUAT o
s

RIS TAeHT U, 3Tfeies TgaiT qe faeer Tie- (OECD) o rdsien
WS “GiHR T Tidoilie T&gee 7 HITETE, dar aor [Harr
P! FRE FIFFT” HAR URATNT Tl B17 AL, FRIEY ATIR B
Tl Ggh PEEE AW (UNCTRAL) &1 S8R “@g F79ar
GIFT1A% @G JATe TRE T AT Feg, [RHI0T e Gar areef] Jergues”
o IR et B1° YA A™NT (European commission) @
U “@rderae [HeraeEe [HE0T, e a7 dar gied T 3913
ST 1T 7 Fdaai-1 @1eg g7 A TE k! B1° qqef, ga AT
RIS TAHAT AASI-eh GRS A58 FodTa-en! Ul qr Af-ard
IehT SYHT AT TRUH! UG |

HIFY IeeiRad UTLHTST a2 G3iTeah! Tfdferd, TTdeT-eh Wikaen! ardiads 37ef
T HEgTdds 931 I8! faxiia id §¥R] = Aaede B Tyl faxd
IAEE Held: FHTYRUT ARTREDETE Y, AT, Heel q fafde gJeehent
HILAHHTE Yoo gl WUhTel, et Iudivmr fAfed Straiia shaet sorst
IR ST 798 ST (public trust) T FRE==d B8 | a9
1T, Grduier Wive UlhaT AT ANTRGUTd dgd T4 Jaaldadhl
Ti&ured (test of accountability) T EUHT sTfHeTed g, STal Udh
o, vde® @ T vdw ufehar ardwfe fea qur SraTwefearT wes

6 T, THT () |

7The Organization for Economic Co-operation and Development (OCED), 2017
defines “Public procurement refers to the purchase by governments and state-
owned enterprises of goods, services and works.”.

8 UNCITRAL Model Law on Public Procurement (2011), Article 2 (j), states
“Procurement” or “public procurement” means the acquisition of goods,
construction or services by a procuring entity”.

® European Commission defines “Public procurement refers to the process by
which public authorities, such as government departments or local
authorities, purchase work, goods or services from companies”. available at:
https://defence-industry-space.ec.europa.eu/funding-opportunities/public-

procurement en



https://defence-industry-space.ec.europa.eu/funding-opportunities/public-procurement_en
https://defence-industry-space.ec.europa.eu/funding-opportunities/public-procurement_en
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FUAT STSTH! O | TH URUEHH, FrdsTi-eh Hideh! TRETer=AT fAdeafa,
urefRfar, wfaenyt ¥ fFAsqeraret gamyfa T Fae wfafde a1 g
HATAIHAT HF A4S, AT T ANRG a0 THR=h! AaRYd qHISih
Tt (Social contract) &t STHaRE 3aTd gl AT STdTETE Gehterd
GIaeiTg qraoi-eh &deh! TdgaehT ARl TFHT 1 Ufdegal odad T8 9,
IR YA ARTRA Tsaufd faurd Hram I A0er T&Ee)| Tat
TEuefi Trae Ardei-er WA had “WRE” ol FIHd RHTHT=T
HITY IBTR “FEA” (good governance) i ATIT 74 Teh HagAehe
SRR $UAT felgs |

sl WRaehl HIAT_ddT TR GATL I9gd! SYAT SuTed
TaT(-eh @REHT TR BT A0 T TIATE Fareq adn fHafma
TReh! THATATY qAT T TIGHT ST I deTra Th! 3iaaTd Uehad
BIC! Teehl B| AUTCTHT HlaTeh GiRGEr=T Uishal H&Id: Qrasii-eh iR
T, 063 TAT HTASTh WG HIHTE, 2068 FRT HoATAH 578, FdT hel
FHAT AIeh! AT HiedT Ui AN g1 TS| IF WUTTeiiehl GHY STHT
T fAme grdsie @ie S Frafad (PPMO) & €81 39 e
TT TR T T 3637 TTdsl-eh Wieg UTohdTHT Ufcreqelt, T,
FHTTIRAT, STAThaedl qT fa4Ta=iadT Uag Tl HT1e Arasii-en @aells
et T faaeyul egat wanT T S Ufawd gAfad 7 a1 ad@e
stfafer, 79 HawTel ardefe e gawme gwar sifegfg e
JcTae, ATYfdendl, FHATU-ZEER qor SamveRears o fadg Jum
HAH Y TR HHT TYH UTER YA T w8 T |10
TSI GG Uphid: ATl Giegeh! Tehtaan famsf Taf, awet qa
T, FEVUTET T R TWEUATS hAGG, TIAT [FAw0T 1 SAf-ard
| had AsTehl el 8 IHATS Hdsi-ah (public law) &
faw o T Fagl fsemeaT i stfe a9t SR, SeEHTEe [ARivdT, 71
fargraee o faenfieht Frpeeant www faserwor 7 sfq smasae g0
It TAvTEsaTs T Ty T AT T ufee, Saeii-h Qiig Hasl
HTEH §7O A HATYRY THETE TR US| HGsTeh Heprdel ATads
%], dar a1 Ao s urd e ol dius e (tender

10 grdstfaes @ig U, 3083, TETET |
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invitation) &8 H GRA TEA H@H P qHRR UEG A9
Fritar 71+ e (AR U&ara (Invitation to Offer) @ &1, 314fq,
TSI &I5@TE aTa UL T TRUeRT HTETeh! SUHT THATS 31 Aich=s | it
Faardt a1 Yfdehdiesd AT UXdr@ (offer) U1 Mufe, Tresi-e
femd ot UdEeEsl feuigd T Iuged UEEAE  Widid
(acceptance) g TEB| THI UG T Wipldare g3 yafad wgnfd
(consensus ad idem) TUd g8, T A=d: fAfGd TSHATI=T T 2&d1er
WUl I Siedaiel 9ot &R (contract) & &7 s |

&l Uishdl = AT Bl 71 FAgradT qul $UAT Al TS| &,
Wipfd, 99 38T (legal objective), Ufd®wa (consideration)
TeHfd At T Tae® Arasii-ch WREHT TIE AT fAed 6| a8 TF<ua
T @ HiedT, 2008 T TH 6% (2)(F)T THIAEIE ST Q@
I G AT TR B, THe FTasT(1eh GIGHT IR TR WEeTs
ffooma R vem W) a@rd, gEAg g Eedd J8d S
HEHATE FRYEH! TG AT@HS ST AT o qqale Q@i
FHRISRIT T T ATRAT el B1'! Ih AT TR F AdT-eh
YRG! AT Uepfdelts ~ATfies H=IdT fUen! SfEws|

T, ATaST-ch WRGHT USTEEaddh! TH=as el Ui JHah! aam Ui
WY g | T Ueh YT TS a1 HIaST =1k (e §7o, X IHA Tal HATH
4 (sovereign) SRR YA TR Teh WIERUT HFET Afha
(juristic person) @1 ®uaT A5t TeriT ¥@H &f&¥d (equal footing)
HT I Hafstier - SIS (in accordance with public law)
Hrdsiier FEel uikfy f93 @ (within ambit of public law)
TREIAT TS I AN Ardel-eh TRIEAT W IRl FbIaT T gioa
e fawa Ja §75 | aue, TnbidTe! faw Trdeie Hi A9E ol
FH WD T FER @ FEES “qEae g @
yfafafad e, STef $ Ul Ues had AT efadeRT ST
faeTTeeR U gad, & |

11 JH1.7. 2008 M., 9882 T8¢ |
123 F1.0.3039, .. 539 7. 380 |
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A, Frdsi-e GRegmE=l fdacged WeY T [HSUUTRl Uishate af
HTdoTi-h FIH! SaHT UHidelTs JU Fge SHISS | TRRIAIIgRl I
AT TrBIATh! Tl T TS T 7 Uet 91ed §a' T Il Qi
FH THIH T el U §e 114 TH ThReh! Frhidieh! TRuTeT
T a1 GBIl Seere (breach of contract) TUeh! HUSHT, IUARh!
UFHid THA HIRe! detel A fAgiRor 7 dags1'® qashlidr =l fdarg
TAIATGRT U T4 UTGUT YURHET el SHIGH el SRl
qifchUaRT sRrfatY ST&d; etfagfd (damages), R ®E-aaH (specific
performance) a1 =1 UfshaT HUTE faarg fAaur U 551 $ R,
HYPR a1 IfRd Tfg HAiad!l P gehadinl fawg aE faar
A5 116 FRR Ud AgFR Acridenl e wieigrl faarg ga1l7 4
@ @A (Civil Jurisprudence) & Feryd fafiwar g @
e, Hated AT e et fgrd (F.#1.0. .. 5320) A aR
I T ISR ST ST A T TRl B

aad, gdife @iea U™ (tender invitation), ufssar (offer-
acceptance), @== (contractual equality), af&@ (legal
obligation)  faare @™ (legal remedies) TTE T AT faseryor
e, TRl “GR (Genesis)” A <@ SIAAT SR Toh! RS
fehTeT Tfeh | Toueh! SUfRATae TRt STe] Tl ATdT-es 3@y,
Tgeh! AR fawras] (subject matter) FRIaTH T <@ A HUH
TaT(-eh GEeh! Tehidl IS TUHT AT I STwiid U8 Wl fHshsa g
= fgfaer w2

AT e aled Tt TRUH! ATeaTi-h GiRadT Tr-ad [auaasde a9eds
LA QIR St O frenea T T ek ¥ A e et
AT FRBIAT THITOTHRT 1T T VST THd (AT 9T IRUTESHT YRR adm
HTIRURT YHESHT e qUT @G Hrieh! TR ¥ Hrd TGS STied

13 el AT Hiedl, 209% TH 85K |
14 TS, T 856 |
15 U5, THT Yoo |
16 TS, T R(3) |
17 TS, THE1R(D) |
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AT BISTEN RIS THSTHT 9T G AUTeTeh! HIS[ET hIFHT SHawT el
Bl IUHT NG YT TT WRE TRpiarT Gike T Tepidre
TEIES, I hid (- aHT STSUehT fHerTaes HHCS SHTSH el qe
THATS THHT i GRHIUHT faeTiiehl FHEREET URad- ATeEd o,
I Hiche | 78 favaers aafaereg suwm g8t ==t R y&d TRue! B

3. YRR A , TRYUTST q91 FAETd 92e:

YETR HIAT AT T BISTERT Bl Swiden! gl 4! FTYRUT &is; a1 T,
AT T GHTSTEHT fAehfd ga STUeh! Ueh Tiedt Ea-Td faehr 21| Sradd asedh! 0
TRT Ul T o R I8! B AR | fAQud: ST geiehiureh! TRum
ToohT HISTEEHT, Y had] AfFaiTd e 48 TURe AT, AR I T
HITeh! GEUANTR UfdHeiehl TUHT T USH W Hia! HATHR THATS Fr1e T{u-
HATEFHAT Teeh! Bl

F.  YEERG! 37 YIRS I YEER WA drasli-e a1 et 1
T Qiferient saferaTa Tamefent oIl TR GEUANTeTs i3 | i T Afdendr
iR srgfaa @y fom, o a1 feemss & 3 w21 aget e,
SAThGTEdT ¥ I ITREIIETS HANR Sde e faeTeT
ey TESHT 76 | R Hrasti-es a1 fsit ug ¥ rferian! safarTa warefent
AT TR GEUINT F YR 2| AuTelt §8d USRI YEARATS “giad
SITERT, G 7T, [ATHH (38 Al U g+ T8 g &g 7eraraquf
13917 T FaER 7T F1H, YT HAG JT §EERIH FH” WA dUien 9118
YERR AR T, 2048 & GHN (%) AT “YEER” WAl URwa-?
T TSI B gL B US WAl Iooidd TRl UTe=s 110 4 Ui
YEERST Hgears faeqd $UAT aRIa Ment B, Samr Read fog
a1 o, o1 oo a1 &H Hoaen a%g a1 94T UTed I, g, SUR a1 9w

foie], S TSl 71, ToTE Gerae T, IRHFEHT A1 a1 BT gare
THH T, T folEd AR T, SETSITAAT Tad STaTg a1 Sare 7, 3

18 JUTAl UAT UTASHGRT  UeRIRId, « SUTel gad Teadhir”, YEER: “Ufdd SATERu, giva #afd,
e faeg e uda g TR g W1é UerdTayul ot 3 sagR 7T i, Y R a1 gaERia!
FH |

19 gEER fAaRT T7,3068 & THT () |
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TR a1 Grasl—eh GEITRl FHNNTAEEAT TFdH T3 S
[ERIEIREER G R (B

fay d&at (World Bank) M VSRR “&raui-a Gq@! 1ol
BISSTHT I T Sfdes Fair el FUHT AT Tkl B 121 Tt
CIUl geaa (Transparency International)w IHes
« [I5H1 GITSIeRT T GITITet ST T Slfaaan! GEUFITar STt aRTioa
T B2 S TgHTS! YEERAsgH T (UNCAC)W 3=
TR URHTNTEE ST, YR ot Uoh TIE qT IATe TIRHTST TReh!
Urged, 9 HEi¥d YeERars ga@nt (bribery), fefEem
(embezzlement), 9@ TH TRA FRER  (trading in
influence), ¥4 Lgi@T (money laundering) Tem UgH!
3F9n (abuse of authority) S&ar fafay sy Friges! fawga
ST 2 7T GfEahIUT SraeTrad TReh! © 12 T8 YehReh! HTEHTHS
SRHIUTCT YETIRATS hael e JIdh STURTEHT SUHT A4S M, URERfar
T ITEIRAEHT T d TgATaTHe Faemen! $uT Rd 1¢s, Sad
Tt faehTaehT VaTageaTs 31a%g T, Trdsii-e TeTvideh! [IuTaes &g
T JUT FAR! A ¥ AHGIAURRA! AR Hedesas yefad
s |

YEER FHaRuErE= ®EA qU1 SIEG 94T S9aHT YR
farureRr et dfaum, Oy T aur Fa Mergsdasn Jaf-ad
T fowfad TS 8, Tqa YR FaRoe @il o 3
TTHRI STHR T TReh! B | YTk dgl, AUTerehl GiaeTehl &l

20 yETER IR U9,204g, TRES? |
21 World Bank, “Helping Countries combat Corruption: The Role of the World
Bank,” 1997, defines Corruption as “the abuse of public office for private

gains”

22 Transparency International the global coalition against corruption, defines

corruption as “the abuse of entrusted power for private gain”, available at:
https:/ /www.transparency.org/en/what-is-corruption

23 United Nations. (2003, October 31). United Nations Convention against
Corruption (UNCAC). Adopted by the General Assembly, Resolution 58/4.

United

Nations Office on Drugs and Crime (UNODQ).

https:/ /www.unodc.org/unodc/en/corruption/convention.html


file:///D:/Books%20and%20materials/Special%20Court%20Journal-%202083/Page%20Setting/available%20at:%20https:/www.transparency.org/en/what-is-corruption
file:///D:/Books%20and%20materials/Special%20Court%20Journal-%202083/Page%20Setting/available%20at:%20https:/www.transparency.org/en/what-is-corruption
https://www.unodc.org/unodc/en/corruption/convention.html
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3¢ W AGTAR TEWRINT AJT RIS TG T2t 4RT 3% &
HIdST-eh USeh! UM SFa- ¥ ANGISH 74 WY AfdhR
TaH e B 125 At YRIgEe ATNTTg Tad-=l, Ferw T Iaardt Heprent
FOAT VUG T YEER Ha-=uen ddei-e 753us FHair e ol
YEER (aR0 T, 2048 o YERRS FYLesh! WE URHMI, TUs
FIT qAT ATAGISH UlhATeATS HART Tl © W AGIR gt
ST AT AgwTaet, 2068 o FHAH, UlohdT T wrifafaers o
TEAT TEH TR S| GRINT GI=qS = Fdem e S e
e, HEIITTgerdTen! watade AfHTS-aa=T HRidrs "qd 76
FH Ufsharers Afan ¥U & v AUt Y dF rariaet fasdia
ST 3ehTs (FIU) o Siehreug i siament fRr ¥ fascormrdha
YR FE=um gean sl @t Memesdder aEadd
FTHUTE AAGISTHHHD! UiHATATS Gae S84 i Mo | Iq,
Hfaue aRiEe, A9y Ue® ¥ dmld TETEesl GHfad SeaHTe
UTEHT YETAR AR AR Ueh FETTSd ST T TR B

T, YERRE! Ui T dcd: YETER AT H WHTad wiererd (criminal)
Upfdeh X 8120 I8 Fidsl-er faqrd (public trust), Tt
e |id ¥ SRINTa sqerdrems uciel U eifd game- Ui
TasgeaTdt $UAT TS TR SURTYT $UAT AT [G3UGh! © | SUTelehl
TR AT UT YRR Farur T4, 204g T fafeid Teme YE sTTeRureTs e
FYAT YRS Wl 1 A, United Nations Convention
against Corruption SRAT =RITT TXAEASEdd UM YEERAR
“intentional conduct” S SIS TRYehT TR fohareneTaeht
FUHT GRS 71¢ THDH! BISTERT Thiders LAUd TRl ©| YERRAS
TARremTa ST e T daeT TR dedeE TaaT S g
e, aredfdens g1, TR«

24 JUTel |IFE 2092, YRT 235,  AUTAHT Ueh ATETIR GEUIRT S SANT s STHAT THE
HARYH T 3 TR ST ATGTHEE WS, | W ATGhel AR GEUANT STHH AhTh Feael
25 U, 9T 236, “Ft HTaST-dh UG YRUT Teh] AAfehed YETR T AR GEURNT TReh TH=eHT
AR GEUINT ATHAT AT B THISTH AT T a1 TR GS....”

26 FqTeh ThIGTaTT Srifaet TfedT, 2008 T () |
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Ul “qeMTA” YERR &l Hwa1d dacd 8l | THA! Hef TR Afereed
STFTST HTdsTi-eh hivels gl JAT3A a1 AT a7 &S A 1
faeTTe 38T Q! US| AW S, YA FHHA, BT AT
a1 G Agae Teent fufae 7 g&dr Raa yEfog ga 1 saifga
HUgUed @A “intentional conduct” @ = WISl i@
MTYR [Tk B, ST FTERUT ATIRaTa! T STURITEe Aargsa « f9=ar
HIEH TS|

391, aredfass g1+ (actual loss) el $qT JHIfIG IUs | Haa
T el g, TUTEARAT hel ST g a1 FHBIdT qUT SUHT hrf-aae
TR SATURAT AT HTdST-eh THHT 81 9Uh! 382 T e g1
T aAS FUAT A9 T TR it SRt gaue ) afe @rdr
ot eyt ot SRR SUERETe Y T Aits e, TS Bt
FHIIHAT TR 7T faferent g Rrgrafauda g1

qET, WA @ (illegal gain) 1 TE FHIUT ST 5 | Friad
FRIATC ATE a7 dH! YIS Yel a1 AUeT $UAT SfRId e UTed HUeh!
US| A el e, ATHH A1 HANTD URUT A §od;
TR FTef T YHTIONT STTeR A g

dt T d@e® IeHad, adad gl T TGN AT Thars JHTord
TVTEH YSTER T AT faframa Fumm feae gae| sr=gen, e
Ffe AT RIS HHSTRITS HURTELTHOT T Ygfiet HIAehl IJeeTels =
faga sd®1 9 9y aenm (legitimate expectation) @r
FgraaTg FHHSIR Ut a1 HdST-eh @ig Afehard Heli JeiesT
AL W TSI TE5 | STl YRR AA==T0Tehl THTIhTR] IUTT Heeh!
T FRATE STURTERROT 7T BIe, TF HITIERT IicadhT AT ST
dcdg®ah! FeTgeRl T L0171 2| a9 gfid fua, areafass g+ 2
IR ATHRT AU AR T FUAT MU §od, TaGH F Ui
FTIATS YETAR ! TUHT AT T 7 HI[A! $UAT I g, 1 TAh
FOHT {3 3 graas|

8. TTdoT(-1eh Wiigen! Mfeah MIH T YS! SITEH:

SR TRAT ATAST(eh GIREh! AT AT 3T~ gall Tehl A5 | T
TednT qor fawrg d@1eT (OECD) &l e aR faywer Wl FAamgen
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qrdsii-eh @iaahT ATeAeTe difties AT Hid g3 @ ARG 3 (US$ 2
trillion) SRR HRIER g |27 AUTTHT U ATfieh Toicehl HRT §o% f&w
fwfor e, wrwel Far qur @ReH @9 g FAT RS B128 I9 FedH, afd
faemret anfes ufvwTor TAfeweRT & ureffar, StRarfdc ¥ ufshamTa STgaTeR! T
T I~ HAGATe 76 | STl @l HISATHT FidsTi-eh |id UiRETfeld g, el
SIferd geuanT, SureRiar, fAamar qer sfafiadre TrTaHT g FHHTaR S0
G § TN S | TE! T, FTaal-eh @G YOIl Iedenl AT ST,
TR SATRTRAT ¥ ST faqa-iadrent #10+ T+ Ueh Ut Yadhehl AT
3N | STET ATk WS UfehdT THTaehil, TRERfT T IRl gt godTe o,
TE YATHH TR Y38 wo; R J9a! f[Awdia sraen fagae gar ad &
ARTATAT T YEERE I SEHger &5l AT URUTd g1 o |

FRIPT HATTEEA AQHTAR FIASIeh SFel qel WRE UfshdTes 8¥Tal
YETER Gl HeHTEEd! Y@ HRUTH $UAT AU B | 3T Fganm qor
faerTe Tie (OECD) i faseiwor SraR fadeit gaaril geeered Hia «o
UioRId HETE ATdST-en ol T T+ JRSHET TRi¥d bl B, sde
HrasTeh WG TishaTHT YETRE! STl WE $UAT @SS 12 TS, df gemed
WS UAT gHTfad asgened fAnfor & wRe eu wfad e o sifewgea

2T10ECD, ‘ The size of Government Procurement Markets’ (Paris, France: OECD,
2002). www.oecd.org/dataoecd/34/14/1845927.pdf. This amount corresponds
to potentially contestable government procurement markets, i.e. markets
where “competitive pricing exists, where there is actual and effective
competition, or there is potential competition due to the existence of low
barriers to entry to the market”. Also see:
www.pwec.co.uk/eng/issues/choice_commissioning_and_contestability.html.
28 « Apout the Electronic Procurement’, Public Procurement Monitoring Office,
available at :https://bolpatra.gov.np/egp/aboutDisclaimerTerms
Action?type=ABOUT, accessed on 12 March, 2026.

23 OECD: Public Contracts are Main Reason Behind Most Foreign Bribery Cases,
“Gaining public contracts was the reason for most bribes, and accounted for
57 percent of cases, followed by avoiding customs procedures in 12 percent of
cases. The leading industries for bribery cases were extraction (19 percent),
construction (15 percent), and transportation/storage (15 percent)”.


http://www.oecd.org/dataoecd/34/14/1845927.pdf.
http://www.pwc.co.uk/eng/issues/choice_commissioning_and_contestability.html.
https://bolpatra.gov.np/egp%20/aboutDisclaimerTerms%20Action?type=ABOUT
https://bolpatra.gov.np/egp%20/aboutDisclaimerTerms%20Action?type=ABOUT
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HTEEHEA Teh Tgeh! T2 UM Jeeied TRUH B 10 &Y, Fiast(-eh Yarer FHfor
URGISHTEEAT g1 YETER qT UL SHRUT Fidsii-eh STAT faxaid fafor
URATSHTEEH T Hied g0 3R 30 TTIRIAHH W A g Ta A
RS HTTEEe UK Tehl &% At qeAichesel Qrasli-ch WG YOS
faRiwar FAmforar=l ufatsHes anfeien afvmror, wfafees Sifeerar qer sgusfia
HeTTdTeRl U1 YETIRH I SEHGerT S5kl SUAT LTUT 9Th! WE T |

TET HROTA T ScFehl SHARATYA, AT ST FefRoT, Serdst e qem Jearg
Ufeha, FHATUTERT TURAR TH&UT, T TUTTE! aeT TR dhrf-aaen fafem
TROTEEAT AT T YSTARHT GrRATETES Ut Ifieh Gaeaefie $uar 3ufea
@ ofEs) g uRfefdd adefe diael geuanT A7 e, fashrEet
TIGEATS HHSIR U, Traoi+eh TeTyfdeh! ATRes faumges faoT s~ qen
GRTHRT ATYRYA TeIBEATS FHd AT fael e Fast gro | a8, drasien
GRS GUR T fashed gie, It saRed A 8l @ & YEER Ha=umw
AT Ui JfCelTs SAURTENHRUT T I &2 Wl U Sifeed Ui Staeiwd T Arafves
B

Y. FTaSI-eh GREHT T HEIAT ATHYA g1 BT TTTEEHR!
fasatsor

F. U Wik U, 0&3: WS @RE U, 083 & URwg ¢
“JTERUT =t TR STATdenl Gl 62 & HTduleh Hahdeh! @ikg
TS AT T, TRE FRATE! FodTed T+ qol FBiar e™iaad 1=
HTIIAT Hel = TRITYeIae qifchyen! SATERUT UTeT U Qi T e
B2 e AR FHAT I GIERRIA U a1 FameifSmet
FaTd Q1 R a7 ATERUT Ieeig TR SRITHT, TRIa e
faurita FRade ot sy sifdeTiamer dEl ToeT ga 3

30 ﬁa:r |

31 Organization for Economic Co-operation and Development (OECD). (2007).
Preventing corruption in public procurement. OECD Publishing.

https:/ /www.readkong.com/page/preventing-corruption-in-public-
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FUAT ST Yeare 3, qea TgrmeH, STadsiqu a1 e S
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FT=I0T 7T a1 YeaTge UihaTHT GEA&T T UTe TE HaeT TRYHh!
1% A1, WRE FETSIT TR I a7 A 7T FSTaR! 9Tgen! fer at
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&, I &3 o Tl Gt STTusIardT, AY{dehd! a1 (HT0T qaddied TH
&2 Taudia strerur Men, Twefar st iR FRe W, A
3Ieeh! a1 HISIGR] HYTHT ST SERTH! FTLITHT HiaSeh WG HALTH
FATAT IJEEATS Uehad A aUTH FIARTAAT T s 1¥7 Fxdr
AT TG Ao a1 G A a1 Ui AT @i
UTShATHT HEHTT g ST g X Iokd Yae-el T YR © 138 T4,
ST &3 AT Jooid WUHT “HIAT Y9, “ded 98313y, “femar”,
“YETERSTT HA” T “UIqeqLiAT ZEISu” ST&dT Ueagst @ive Ufsharn
T YE FAERATS WE SUAT SESEH | At TaeTgeel @ig WiohaT o g
TTeTd UTd, HferaiTd TareferT @t TR &1 ¥ fasqey ufaeaertars foom
Tfafafirers fa=or 7 mEd T a9 grdee @ieers 31er uref,
T8t T A aaiva a1 Heequt YA Ees |

Y., HEsHe Wik HaHEdl, 2088: st @Rg HaAEd, 088 o
TSl @ie Ua [ufor me g ¥ 9Ram a=gsds
FHAGIT dEHT 4 WE, TReRf T TRt s98=0| Id I Iad
Fromraetten uResg ¢3 “URefRiar ¥ TaRuT TRt AT sttt

33 TS, T 38(F) |
34 TS, T &(8) |
35 UM, W &R(R) |
36 TS, TWT &R (3) |
37 U5, TWT&3 (2) |
38 U5, TWT &3 () |



40 39w IR S 2053, TH-¢, 3ih-9

g 938 @ WE PRAGILT TR HIETd U TRISH ST
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FrRigEl Eitdgssnl fdaur ddeie @fie s e
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TRIT FHATAT T AT THT I U eI TTRUH B 140
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FTdst-en FRITERT SR 79139 YAy ekl SRaws | T4l faam 939
o U, YEER a1 Sedeias- s dAHad $9a1 gEad
FemraameT U U a1 TRl B | Al Tt TaITIdhRIeS siadsardr
T TREATEETTe WS T T TReR! 9T 37 YETAR S TTafafd SRt
SHERI HUHAT, JHATS Hehde! JHE a1 Frasle @ig AFE-
FIATIATE THHI TSI <A ANfRTH B T YEER faega
ITRETATATE ATFRTd dEdHT [IER Teh! 2 v T 980 @ @fie
FHRATEI! GUAETUT T SATGST T ATUHR AT HhTIaTs Ha Tl B
TE G WiehATHT el Tareehrigse U ¥ HFnTae Sam s e
B fob B W Ao Aeea? ARt T ST TR qaR TR B
TUET, q UAYHEsd  dAdeiiHe @REAs UReRidT, fAsgerar 3
SRR STTURHAT FSdTel 7T+ T1edels Aaglieh $UHT Hrat-aae T
FTH AT B| WG TRBIATR [FaR0T ATd-es 7, waref aifee Afem,
YEER & a1 A G dur A sigme 7 saen Ahd
HdSTAeh Hidehl GGUANT Y YRR Fa=I01 71+ 897 Tdenl B | T4y, a9
T e FamTEellel TAed: YRS Hries BIsTarR] 6Hygeh! SuHT
RMTIT 78 AT HRATE! T a7 TSI SHaRT Tehl Y UTge|

39 grawifAes @i fAammae, 206y , fAam 93¢ |
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T, Il SUY TRdT, 2019%: ekl STURTY TiRAT 2009%, T TRT 29
oMY, AR fauTEeTa qr STuRIdes | (Taraeds) el way
ST=TdeRT ST 240 STFHT dT TR HIAT-aaTehT HHAT AT Tom fgayof
TSI T FYAT SATORTEE SRATHT THH! B 14! Iad Ikl JUGHT
() 1 “FHfora=it & a1 1= g M T Rrard fave afaad
AT (Aadel [ufia ATUGUS aT ureaient |1t WRT =9 a1 GRHToT
el U a1 3 g TohfamaTe Feffea oreaesm<r weeh urlt &
T IRTS AUTS” 4+t T oYy RO © | Tt g THTOIT AT IUGH
() STHR 3 IHART &g ¥ Ueh 1 SIG TR STRATTR] HTEIT TRTR
E]

TG, IUSH (3) o HIAHME a1 Ja1 g R g T
HfRiet Ui dfchUahT UTEAR aT UIRHATUTYT ShHEe a&q aT daT SATYfd T+
TS G TRU! B| TF YR HYR THTIO THT GISIATS JUSHT
(8) HATHAR U THERT e FSTIHT F18 U §oTR SATHH STRETT g
o YT ARATeRT B4 A Yae=el Jd AR “dgdHiew! Had” ud
gEetar fAfed ©, SO0 AW TR Jeagd I qUSHT ATIRIES
HTARUTH ! TE THATRT el B “dgHIR! Haa” V=Tl drichl aTel
URUTHYT d6l, ! UBIS Tgeh! ST, ud I WIeiia sdeue
T AT ATEITATE SIS |4 T 379, Al Tt TURCR g dhae
TTTAfereh SHESTIRT, ST a7 @TIRdTIehT ShIRUT U &l 9= AT g
RS fawg g1 9as; d Jel HE T U T 89T, ST
TRUA & Y4 IGHT “dgHMIGR Haa” fagam A= T Il STaimT
IR TRV BISIGR! FHGIAT TR G0 | T, TH Aael (el IR
IeeIg T ATIRITE s aenR! SHRET YT 78, FRRen! ATERuTes
et ol SgATHIATES HIHeh! SERTHT IS STURN WE & | At
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41 FTehl HURTY HRAT 2008, THI Y0, “SeFehl AT FRH! HIHAT Fieh T g |

42 TSI, T 2Y0(%) |

43 JTel AT UTASHGRT Wi, « AUTel Jad Ueadhi”, “SZHTH! Selchucen! HdaR; SHI aT el
foam g fRfa” |
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AT WS T, HIeST(eh Fraftich! Terd HeaTgH T a1 IR FIHT
AT T ST FPRIEE T TS TE Y TRl B4 TET R Yo
HOHT g TR FTAR i ARTGRY i asfam g ¥ farll e
STREFT YA TRA HaT TMRUH! B; faM TGeloh! HATEIHT Hgh
T 3 FOIRARE U BT SUATERT STRAHT g e WTaeT ARueht
®'|45

T, IUSHT () o UGHIE TARIT U ATAdehel T TTe ar
e THaH fhdt SF AT STRATH! e T B W JUGH (3) o 37
Pl ATEHHETE SGHIaYddh HIdeTi-ch TR gl JATTHT g5 TUTH g
1 ol SRTaR STRATT a1 g T g Herl AT Tl B | IUSHT (¥)
@ AAaRaTed A Alhd & HHTIT-HIIRIT a1 ATY[dhdie ai-
FR T HHA faudia & T8 @1 feruent sraemT game $unt gfosa
B AT TR TRIIh! GTART ERlichel| S-TUeh] B

T& T T, THT 20 o AT dehet STIT FSTTHT el Trafien! femnfa,
ZEUGNT AT FUT=IRUT TRAT A Fef a1 foiit et T b T SARareirent
AR TR ©| T, T Q9% o HIIel dlchepl FHIAT UG T8
SISTHT Shidells AT a1 AT gl GAT3 HrielTs Ui+ USRI Ji-eh!
B, THTJIAR T HYIAT & HAGTTH e aT gl AT GotehraT
famMemIS a1 fart TR AT TaTd g9R $UAH SaTT a7 gd Teid
T 9D 9iH I el B

4 YFER RaR T, 2048, THTS (9) |
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T S | =i EoiEateE
ELRIGNICICC R N ERICE ] a1 AfIHR
HTCARET U
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&) TAmforar=l resie Tienr quedears fddieee Hid geam o
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T GUR T e, i TeAREA e, YoMl Aerehl T, Jaieiid
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gafagfel @IS, R TrITe STHIA SThd T4, FriidT 3w 7, aifaqfd 7mT
T a1 FEfam SfetEd faarg gaee Saesmha Fuflg e e
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47 TR @RE U, 2063, TH W(R), THT O, TH 4¢ T TRE Titdren amr /e srdee:
variation, liquidated damages, termination, payment ¥ dispute settlement
mechanism

48 SIS ATARI, « GUTTT T THITHIRATH ] T4 GG T AT AT AT,
e ffeg U, g.eee |
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3
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91 WA dH T W TUAT WUAT FIReT eI YEER a1 3
THISTGRT S gReh! HRATEIETE SREUT & Ferd|
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T UM TWRG FD TSI faarg FHTEE T Ui FRRET I
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TeTgSeh! AT FEATAHT FHTE U T UL HeAfadT faarg FHye g
TRHT HEATIATGRT = FAET0T 70 Srearetes wrad faem e s 157 aefaa
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HARIATGRT fARor IR13 Gfehd |
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(RS ST a1 &fagfaeT GrfEd © -, T8 TRETE IUAR TeiidmT
3o TR faaTe THTE Ha=Tthd GIIues | STee diiY fadieesdrs
IR (WERETT SUHT dehfcier oF RURT) fafeare qumem 14 3897 WSS |
HEAT Y faaTe AeATIdgRT HHH T Jae UHHT Hiie THIfH
AT HARIAT T, 044 AT kUl HRAEME oS faarg FHRigor 7+
FaTeTdh! &SR gart 159 HRAIATHT HEALIATh! JaET HUhIA SHaTdHT
I A 150 TTETE TE §70 oh A1aisT-eh @G TraiiaTen! srii-aa-eame
faTge® Heid: I Uehfdent g ¥ fawTenl Trerfiies FHTem ShiRAT ATLTRd
TAaTE FHTHT YUTTElISTe §IUS | SaTeidenl &STYhR TH AT Teael merits

adjudication W1 96! GURIGTe a1 Hed il Ui g-o | meae Agfa,

56 QST WG U, 2083, TH R()(2) |

57 Fretfes @iE T, 2083, THT 4¢, eI @Re Fammaeh, 206y FaH 228 T 934 |
58 J1.T, R00¢, . 20884 |

59 HETRIAT T 2044, TH 3(2) |

60 3.1, 085 .. 8385 7.8%3 |




FrASTeh WREGAT YEER T FHHT HaTeHh! RIS (ot 51

T AURREATIE=T U, Teaw fuig ¢ 79 diffa SR, Aol
HIa(=aa, Hidsie ifd ufdeerdr, Ui = Ieerg a1 IR-Hemediyg
faware! o a9 93 udee| TeaedT T, 044 o folfed Hearar Switdr,
Teae e, aret/vldert, swrifafe, v, fadve @, Fofa e,
fAufaHT FeTaqu e ¥ Hegey iy 9@ g Hifia sreresans gafea
TRl 1% HeRIATh! Hel A Ui TEl & Aniurarel qemrd qu
Wfafde U9es S&d BOQ &1 URA, pile &l T=TE, Gaen! Holddl,
TTereh! 31T, WRUEE IMesrat iifdd, e fasawr, st fhdm,
feaTsen! HRUT ST fAwags feraay<r wiafde suar c&r fAufaerdt ar
Hemeere Bl T fAUvRIdgds wiefu g7 Haed| I8 deasHe @ika
AT HeATATeh! T VU STaITI, T gt Teraaar g
ASTIHT FEATAT X B dicheh! HeddT/ faare FHTe ¥ 3013
faferawrd T arseTs g9

T TS eh GTEd T Fai=id Hel faaTe AeaerdigRT QeI g Wa (e
U TAd S| HEARIAT UeTESdh! HeHIAHT Salcidalioiehl STaed aiadh!
fqaTe TATYR 9T &, T9c UaTEsn! Sy TR T Qi eiRor =
qF, d ATH! USURR YA T+ Faed| YEER, o, ATGes
fasarereTd, spet forad, Toa Ufdded, SRR TH TeTaeT a1 dreetten
FHTHT 9&fdqUl i ST BISTE Uhideh fawe Heggerdien! Qe
T | HeaRdTel “ahia erfaufd faa” ar «shrt et e fo e w=
U9es Euur T Taw; @ “AMNGHe YEER S T 6 WA WA U
AR 3TeTerd aT T &1 o SeTaden! v &l | AT Ul Ui dTe
HIATHITSH HEAEIGRT AU g7 A& fadre a1 dresri-es Hifd wfdege
Fofaes Sex 7T Afch TR WiehR Tl B

et eTgenR e et f ffentor Iwintt gro | ufgett, Sorht Trtar
B AR Sleus TR ¥ UR&Uh! TR0 (pre-award procurement
decision) S& SIeUS LI, Jedih Jfe, Tarar qrawt faarg T Sereht
TG T AT D! YT ST FRI6S HdsT+eh Giig Uichl JARIacihe G,

61 TeTTAT U, 209y, THT AF), THT 9, THT 28, T R, T 32, TWT ¥ T TWHT J9; HLATIAT
Fepidr, e R, ufehar, waTor, fadee T ¥ Aofaet s
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At FeEdr uHE, TREded 9fifd dur sEEs W
HAYT(eh / FATES T GRIGw ! [ g HFo | STET, TR TRl
qfeen! wEaaehn! 90T (post-award contract implementation)
& TUIER, AN, EET, fearg, qRued, R SRkl 3§ T Sl
GRAIAT T AT/ fadTE THIE ST 9w g5

AGY, FIARGHAT GAAuT a1 @iE SFTE- Hidsi-es @i FFm- waied
I TG U S ! ATIHRETH U6 | T Uhfde a1, Y48,
FRUGH FURT T aquiiaehare! g AeadTe GREdie g1 qas |
dtell, YEMER, STAASTYUf hrd qeT @R FREIATHT SR IREAFHT @14
BT ATETIR GEUINT AT SR FJHHT, TR dfchel / ATHITST
T faQ SfaTerd/ FEfd HISEn HET o STaliddh! ATYhResHT s | i
“grdeite @Reewl T fagg @t fwg @7 w3 seeed e
TRAFEed R X fasdver Tus| e @Rk geeiar!
Frf-aar fAarees TR S/ R g, ® esiHe |ikg @l
et FEd fawg o g add s faw, s @,
gfcreqyf, GUrE T YRR =0T el e T8s| 31a: 9ol AN
a1 fscrr “ardefie @fe Trpiare Frf-ag-are o R faaree!
WA AT Q@ WeARdl YishdTele gus; a¥ el e @
THISIAN g dedes WU HOHT &I g AsHeh! JUSTIRISHRIATIT
3T SUHT YL&0T  FFs |

T3¢ AaW-e GRETE= g qam, YIS I BeaR! &
FqTEEdR! FHFR TINA “qeRl @aw” (double jeopardy) ,
ATHRAANT Grg ¥ gEUINTH! Thd! A ST T5?

qaTeh GREHAT T3¢ qeAdae &R YR BT TRUMH A T
ISTERUTHT AT, Ft g FAmfomr qoreR R e s andatte s
eI A= T, hId GHITe ST SThd 7+, eifaqfd ar qd fefia erfagfd
AT T+ e, FTasT-eh GG T SHriade Sl g SaiaeT T4 o
ST TGS T GIhuT T+ HeFe; AT GL&T0T 1 b (HeTeret gieerehan!
HIATTT) o TH HEAF T GFD; AR YEER AT T+ 999; T
AL SHETATHT HISERT ATHIISH U g Fars| Fig JOTERenl U9 © W
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Hfehl AU Higdl, 008 Hiddh HYRU FH FHAD ATTHH I
NS [T 97 s | At G HRATE! T3¢ qeudle Icdd 9T Ui faent
ST i, SEL, WHTUTER! &R X URUTH ich-Uiich G5 |

TR ST R 20(8) @ “Ft U e g sraran T we
Teh Ueoh¥=l Jel TET Tele ¥ ToT faga &7 3 WisTan <ameh! Hiferdh
HReTuT el © | AN B WAl qAT ST HR] TEIUT HeTd: T3 FHEIRT AT
STETAHT SIEATTR RISTarel ey T aT Joi o fasgant qrem &1 784,
FNT Y, TR HAgd! ¥ BIoe TSI AT STHT T3
R G (double jeopardy) w& Hfdhed, forrfer df e T3¢ TehRen!
IS el a1 WOl gie| ¥ Tqah! A U3¢ qeadn rifid gam-=
FHRETE! TIEd G0 Wa Ul 213 | HaTed STaTeTae alell Wasiehl U5t “Teh
FER” T ATATHT HET TAS /T T dcdehl TH&IuTeTTg Hegwd fuant ©;
T T quet, e stfaHdren! fagrd, sutfaehdr, I Ueareh! geudi
ST FHge® Ul AR HIRATEIh! Jeaich o TTa s gro |62 THe
A T e TR g0 ST TR SHRaTE! ddidd $UHT qUSTaTeh
AT U &8, IRNT IUAR HATfh AT faeremrdl g, T Hig dea
TRISTGRT AT U TS0 | ITAT FTSITAT TR FUAT GaRT Fal
W] g TS, R Fasl-h Fe (3 R T5T W) B FH
FRATCHT TRAT DDA UH 38| T3¢ FHAI0T wrdenr @mhr fufor-
Faaritel UahTiar arfaqfe ar gafetiea erfagf fadu-, srenffar swrergetame
widwrehl FaHTT A Afcht TAT AT FHIAaT=T G Gl AfHerE wg UfasmT
AT TR T, Y I AfARed he/ TRAHTH 6 TETAR aT 33T J&T QHEAT
U STEIT I §&T HIAh! TN AUTIdeh, HRUGer T FHTUTHT SHATLTRA
US| W TS SEH IR fAnrgen SRS SUHT e Fafor g
HHGIA T T q&T TG T IATGTHT AHRIHeh T T GRS
RSt I T Al |

T URUeTHT ATIFHREAT grgeh! SNEH U Icich TgHRI B| HEARIA ol
yifafere gRad e $umT fad T smasass foay o Fofa 7 9o, )

62 JuTeten! WA, 4RI 20(&); “Teh FHIX” AT ITETATHT Ueh UCHHT Fel HaT Iairg I T ez
B 93 double jeopardy €&, Fdted AT, U A UfAHT JUT UG . fog&o AT &R
20(&) T e B i |
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HIHH Fehad et uRadaerg yeER/ Aafdddrenl dad w1 o]
Aot @Re APHT FAAdd FlAgdIh ATYR AHH qe o
STETATHT YETETR YHITOTd T+ JaTed g o | Ay SATera™T Sroierd sTUan!
TR AR &3l a1 Jeeiue Wl IATBR TRISE; TR el qLhHT faa =12t
THIOT AR T R SRETEl Teiieteq] 3ouai g 98| Idd U
e A aAERE HHT WE THUS: WA WY i,
TR Herde WRE SFRIMEH, T BISIERT AT HEIRT HRe dcd AT

TN TS |
T GeH1, Sas/STedare Yol FHAir gt Sorhl Traitararg dwaar fae

Hih| FrdsTieh TUAT Uil fIaRUEEIATIR IJod UhIUTHT T[UIKR,
festre, Wiifthehemant UfkadH, Wfdfde Wi, fHfor wrid saer ¥
AT THEEAIC TS, FIOT T BIoGR! [dakgs 3c0d 4TI
TR AT, TR wfafee eHerd T WHLleraaidass
YETER Hel AR e AT ufey Qi srareiqare el ufaardl dh 5av T el
widard Twrg WUl faaRur ardee da @, T O fav wdte
HETATHT YRTAGR! THHHAT ekl B 1% TH YehiUTeTS hdel U3l HETehl AfaH
TROTHET FUHT B, ATaST e GG [IaTanT ag-iit Qe Here Gehene
Hiohd 5 W IQEUIHT TUAT US| T3¢ HIdehl Al FRIA &fayfd,
TR HIATGHIR0T T BISTAN Gl1g Thare i) gal Afed Jarl a1
AR TS A ST §ro | HeARdl, WEHeS er (FrdsiHes @ie
A Frferg) ¥ fAAT HeTeTds T3 TeIHT AR gE- T ol
Bl HUSHTe! UTshATTA STTeerdT, TeeTrEdt T UeR fariet s f%eh FrtaT
IGB| “Td” STl ATUF HAIYRUMATS HYR SR G Tifaferen
FeATE THA WIS AT FTUTARUT T+ Fichl gal A&kl aol
AT TR AUk AT T GEUGITh AT 3ftieh Ul g0 | T3¢
YeTeh! UTfafeies Ffe ar URR fAa1ges felge shirawemet JU=R, FHreTrgmitent
RIS FRATE!, FEST(eh ATATEHT ¥ BISTAR ATHIISH Uhare 3@r o=
TFH| T I ARG TAE Ufdardel e gensqus:

63 973 /STedeTe Yo-qug cheigarde YeriuT Fiawet STfeieies hfent/ ffdieTelts Jt |id a1 o=
9| TS Fldehl TYAT 2004 AT AR TET IR el FHMER, 2008 AT fAAT srrerdent
Fofaera=i THER, T R0¢R AT HaTe SETAGHT ARIde Ga18 Tl FHaReE Juded B |
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fAwfur-craardien fAafor fSrardl, |rse sfifae guiaen, wafdag
UIEH Yol Wipid, TIHRiGareRl fesire/guitderuret fier ¥
T U] HUTITIHR - &) SHfedh AT “TURaCar
HH 9T U SMUR T9es U3 BiSTar! ST I Hee|

T TE-PRAGEE dF YRl SEH Iqd gl Uledl, 3Afdd
ISTEIIRT (over-criminalization) &t SifEw: |MrFg wiafges Ffe,
1T Fade SIaRe Tedich a1 deR eI HHSIRIATE BroTarRt
FHYR TS HATUT-TGERR, TRIHLTETT Y UTfafeen HHaries F1asdd ST
SITEAUE 81l I8 Fiasies (Afomr [l el Fgwifiidr gers,
fRofaeral AR Tafde eTds a9k ¥ faerg AT fean wig
qafaR fawem g9 T "ewl 9, e™tead Tgd (under-
enforcement) SITEH: TR AT HLATIATHR! TGO ST 9, Tad ATd1,
HAT, fAaHar T e gfv vTe TR yeRR ST 99w a9,
IUER URH wRAH geudi (forum manipulation) @ S F=
TaTol HEATIT, TR JRIawe, R e, FHIegdl, T qiefor
] T BISTETY ATHITTS Y0TiTcieh SUAT JaRT 14 fauefiens gam i ar
TR TSRS ATHIATRA SIS YA T+ 9o |

T FHFTR FRATEIH! Tal HATEITIAHT AT Ie! q22 ek I TIROTH
(same facts, different legal consequences) & &g TR
HELTH g | U3¢ aee fafea Sl uRumm S=Ie Fer, R U
FHREATE ATHT ST HEFT TA0T G US| w0 aafagfd a1 e
TEHIT T AN TEHAT Iecg UATd g 9o, Halgdie | @ig
FIATE qAT AR T ReYdeh Ufshan faetra TRl §IUs; d YEER a
TSGR e il ququl fad, TR @T/3IH, FROT T 3
IS THTUTEhT X AT G0 | AT ATUGUSES fHHATSUAT Sl GEUaNTh!
ST Sg8| T8 Ao HIHT YR AaTF © : HAUT [darears &
FUHT T AT AT UfohaTHT THTETH T, HIoTeret A HaIsHers “gfta
faa areafae g1 T ARART AT St FAenvia JHETorT #1 HifHd T ¥
GTYFRET TE GH-IR] I US| Frdsi(=eh GiaeTs ATHTh!
HISTR S134 & WA, HAh TN &, Faiide T WE S5
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HUREE © | =TT, YEER FIAUTh! ATHHT A SHIAh! GEUANT g WA
Tgfiet T T AN AR [TATHATS AT FHSR T3 B

9. THTAITHS feuguft

AUTEeR! faTd T EETe YRR =T 79 Seead -t famea!
AT TR YUATI TR HAdERE HIATaITd el TR SEAMST T
TRIFTT Ye® 3oIUa! | fadwa: ardafe Eftearamdt #udy farg ¥ e
R HIHRET FEIE §3 TTh! HTRATA ST -h WREATS =041 61
Sifed §13<, Ul B | 9= Uledl, Traoi=eh Wi ST=aid ATl ShTdaT aRg—
TURERERT e, AT Ieaig aT UTidT8eh HHSRIATS “T(-32a” i TR
a9 WISt ATGISHEH R 7+ Jgiied R T AUAY sl TOIRETd a9t
YT AEATS SHALT HHSR FIe Aiehl © | TET UHideh! faareegs Jad: Fiiig
R (civil liability) s=dfd o wUaTe, fomel wamem erfagfd, gwsitar
GRS, a1 dehfcdes fddIg FHTYRT ATeAdaTe ] 4 fafiemd ¥ @aeie
AT 15 S=RifR s1earaath gaf, UNCITRAL g1 ST Srasti-eh WG THAT
I, 2082 (Public Procurement Model Law, 2011) & @fg ufshamn
ReiRfAT, ufaeadt 3 gege IRAaaE heed ATURET ¥UHT ©fud 1,
fufafasg At fe sifgrer (right to challenge) gAfad et ©1%° a&et
ufewe-¢ (Chapter VIII -Review of Procurement Decisions) 3faifd
YAfdER (reconsideration), ¥d=t fAeREHTdd GHtE, q&T AT STdieren
TE FITET TRUH B, T A qdl-1 qT YA eh IUARATS UrefHehd fd=s |
L, Hresi-e FRegrt g faageeend damt ¥ 3R fae gage
(Appropriate Dispute Resolution) @ qRRIHT Hiffd &, Fad W
STETHTST, GHERT ¥ Wrefeh! geg, STl TR T SATORITS e Uehfdaht ATTITEEAT A1
HISTGI IR AT g TRI T HIHTeRH TRUH UIEs |

& g, fasg dert Procurement Regulations for IPF Borrowers
2020 & 9 “error” ¥ “fraud” stw WE HHARET Hih! Bl I Hawe

fraud, corruption, collusion & sanctionable practices T3 @?
gfewg ¢, faq@r @ sanctions, audit @@ mis-procurement

64 Frdsies @Wg T,2063 THT Y5 |
65 UNCITRAL Public Procurement Model Law 2011, Art.64 .
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declaration ST&T IUTHEE A T+ HIT TR B9 FHI Fehfdah!
noncompliance (error) @ ¥+ mis-procurement SSUT T TSGR
NASaS Tt ULTERE a1 TR ITARE i I e TTfud TRTeh!
B157 R, AUTCTH T Yhldeht [ATagEe’s THA HISQRIRUN T4 dgal Ugitel
STt &l TEaTiTaT qem HaaTAedHT RIS U9 Ueh! AT aigd, IHd
YatuR faem ufhared 9 sasg T4 SifEH AT e B T8 it fahE
AggIAIaRl SDG 9 JENT, Fauacd- qoT JardRe! WG THd el TR
RURSEEARARC =]

Gl “Teaa” a1 “dsHTHIc! Fad” Sl STaURUTgSed! TSl grasii—e
GREHR FHFH FRGGTAT S Rl TR gwEn gl ggiy FEEe i
ICEEEATS el BT TR T T TReh! ©, HaeRAT fameh! e urae
Al (subjective) I9 Tl B TRUTH T3¢ HRIATE Gl TrGHAT AH
HIRIY FfCehT TUAT ¥ 3kl TaHHT WIS FHETehT FYHT SHTEIT T Gichl Sae
ST 51 Tl HaRAT ATHEHE qoT AWASH T s srafdes |-
fqawIa@R (discretion) YSH T8, STE ®FFER! FHH YA (uniform

application of law) AT a0y TARITH T THeA! GEUTNT g TrITSHTTS
A RSB |

3TaRiTeg g+, United Nations Convention against Corruption &
“mens rea” (FUFAE FIHT) M8 A= F@UHIYdSh AR T4, JHATS
LIS uRfRfdeTe /13 A T Ficha T IEHT AR IS AT TR AELTH
U WA 0T el B1%° 9rd, a9 |iR¥E ARl qauHes
TAIar 9T 94 SR URT ¢¢ AT “when committed intentionally” & ¥
ST T TR Wisiert SifdaeTs Jifia Saafas TRaus! 1 ar, AuTeh!
T TN STaRITST ATUSUSH! THTahT ShIAf-ad- hHeiR el TR fadred

5 World Bank Procurement Regulations for IPF Borrowers 2020, Annex IV,
Paragraph 2.2

67 TS, TS 3.3Y |

% United Nations Convention against Corruption,2003, Art. 28, “Knowledge,
intent or purpose required as an element of an offence ... may be inferred from
objective factual circumstances.”
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HUH! A&, STHH HRUT Yge T #=aaT (jurisprudence) i fasramr

T raRY st v B

A, TgH IREEEH TR YA e ST g
(principle of proportionality) =1 TR It GST TR B JTERAT
T3¢ HeAETe Ry afdyfd, uemafies qent SrelgEiaor, ¥ e |l
TehdTY RN g AT SR | T&T Tg-T0T HIH! W “Tar) G
(double jeopardy) T ARA WSdTh! TH I 7T AFS, STal T3S HIAHT
AT Afere fAfea SR ATEaaHThd SRR gUS WU a1 Janed gqu- (e
AB| T AT Fefeld TANTH=T T61 QU FhoRdl Hra SifEH
TGS, ST 3T=da: fafereh! ama (rule of law) Ufd fasumd HHeiR Ut Iwara

&l

e, SIS @RER! FPHT T [, FgEE T Fe aur e
R quTaeTd Jaadgen! J9Ead YU Sifeddl 309 TRehl B | JTeh
FHRUT T3¢ TIoMAT Qe ATEH, Tieh-Tieh ks ql URhdNTd QlaRia
(procedural duplication) SRE" TReh! B, THe ATrU WiehdT AT ae-, THA
T ATTIAATE = FAHAHT UL | FTduii-ch Wg WHEd: Wiiafde v g,
STl sfaits, wR awm qur |na fasvorar=t fafre faderater
ALl US| faQiva: =ifdes Meerawr favama faQw=idret st gar waig
e HioR QAT Sig v ov G €2 T wes | R e
gReRIUETE 8, SDG 16 iiiden! T1&d 2&.& o “He TGHT THIEHRI, STaThag! T
ReefT HETEE fashg 7 g Sie &, STl ot YR A gge drdse
Qg JuTelt &1l R, AATdh BIoIgRITUTR! Yghie S &=l TgHirarT
fEaTE [asiHr 71, SDG 9 (I, Fauad qel JaieR) T SDG 8 (3 gfg ¥
IASAT) AT FTEEHT TS APRIEAS Y9G T Fo S| Araeii-ieh
GiREErEl HEEEAT WE T YU TS TiReedh! FHIA hIHdh] AT T
TENTHT SIS IcTT TR | 9 BT YehfdIehT (AaTeeEelld BIoTarel Hieieh!
gRFEe 7 & Ugft Bl g, 99 A @ig wume Affdadr
A Yohiels | TR URUTHIGEY, Ardie |ig ST Ha 887 i
T, UREIRIT ¥ faehrd yagHaTe faaferd g S sgd MUl e o |
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HSTHe @RaAT YRR =T HuRed ®, T JHAl AR —TR™ETT 3
FJUTTh US| P Frasti-eh @G faarg IJgAfdicd HJHM a1 yemafes
Tt TR $UAT I [aTE RIS, TR e, SRaTareTutia ar whistar
Tehfdeh! &l |l GIfTeneul THUS | I8 T R HaeATIT =i [aaredrs
AT H TUAT YERAR HEHT T T TE YERREATS SR [IaIGHT ela gd
SifEw gerds| argars, Fmr R FrEwd v weeRt sSfadeE s
~IAqH SUHT WA WITATaeh T&T0T, STasdehdl STAR TS Hrid! hifid ifee
ST S I et Gea1 Qi s feett st ar SfRAftheherT thies vt Wi
TR T §J ot | SAHaeHa daet o fufg 7=, 9 fofaa st e
T, HUATE B A9 Wll, T A H Ta-aaqul fO w3 g1 STerT-3re
ELCIRE RED

T3¢ faugHT Aeaed, FHagaienl [T, a@r URefuEre ooy Hiearsd I
BT FET Al YT Triad Feragsd Ueh-areh! Ufshar aR SRt
TEUES | TETU Al (ORI BISTEN ASTAATS ST g 9o, aX iid{des
qERIE, Aot ¥ fat ufaror gfdee Sadierrd wHTuTeht SUHT Hedish T Fiches|
T ISIERT ST dfciiedh! © Wa HIRIG Yo, Faforereen deerm,
Ffe T3, ArdsTi-eh Gemeh! Ha=1g® Ad gat| T3¢ qeaT qaigiied arfaufd,
FAE, S THMT Thd, TR FT T BN GUE ThdTy el T
TSI 3884, TRAT ¥ cumulative effect Jedich T-HUS | HIAHR IT
YETAR FI=I07 &, T Holige! §ged UTa STEd, AAree ar faea-fasred ag
gl

o, s

FreIfes G HIHT TRITATS THT FYHT 861 AT SR FRA Ffed wehr
WE &8 | Frdoii-eh WA UK faare, &fer T g-ariaeh! qrel Jarel
HAR! T3¢l HaGRIe Trel Wies | 99 2 STt gefiaen! g Fenfd, i
T fAATEAT SR g WU, AHaTe I4d g [damaes daml Uehiaen groml
fAwtor ST S B A YRR e, X Qidsiieh WG waitdren! HATaRorHT
g A, S7eT A1, e Yo, FRd @ ¥ HIdSTHe gl U dhaet arl
faaTe 85 | TR HTERAT FRRI e, UTATae HASIRT a1 AR ATEHAATS
THA “TEHIa”, “AIRT TArH” a7 “HeHar” e STEE FaERUTh! STETHT
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TRISTEI ShE¥eh! TUHT SHTEIT 14 UG 963 TTUeh! B | T Frast(=eh WREHT I
Tlierur i Il THUS: ufeell, wE JRE B fh 8 6, uemaiEe/ais
I Ieelg U B o &; A, W= RIS HEah! dwdes; agad,
qrEdfdeh g, IR AT T HRUT Gy YHTIOTd B foh B

LT HAYRUNEE Afckdeh! (93l 7HTT T Afrqueh g Tl foen! FaToTeReor
T o go | 31 ¥ fag@=ig yHToT foer aar ded iud 7 Eisy e
Zfoe SRR T AT ST FUv g5 | e R Ty U favaesars
THISIGR] IR FHOR GRRHT fAEdR TR, T el TV el WY &St
T ITe | I Sl &5l gHTRIdTaTs SR 9134 /TS 8is-, I8 faam™
TfshaTaT ey &St 71 Sifes s

: WrSTE WRE FdEe IdT FY faargent wrefie Famem ot
HeAfd, ¥ wegeaEre g fafeawra ¥ ifed o) a¥ 7eear YEER a1 3
HISTEI e fadhed 2ie- | I, JeRT WaTeh! holR et gLall Jold: T3¢
IS HTHT SRR SFETAqHT el TeATS a1 T fo foreg & R wae e
F, UTEHE T BINIGR FRATEN TR SUAT Teal T8 Iad B!
TR, W que, haal (FRATe!) Afararn! faged ¥ uear geuan
(abuse of process) @l U AR $UAT I5B | ArdsTi-eh RS GATHTR!
HISTR SIS & W el FIRT TIE, YHTUMET ATeRd, YfHen-fafere, i
T GAMASR-TId gIus| YR =i A 9H aRRE faareers
AIRTHTRT 7T U T GEURINT &; I FRRR! ATHHT Frdwii-es qeeh! g
it emered iy A quediar e 2t g sifdaredast agfera wnt 3 Ardstie
TG HIR! TRATI HRFAMTET e gl




fawy garg e qg1 ¥ gg-Raaa
faefaa fafaaTe: T e

‘ A& STferehT STy Wt

9. Tferah fawy wrang fafiiet qa
2. TETR! Y8YH quT 27 (Background and Facts of the Case)

e faspee ffi faeg Hefia daqaia voa! 34N wid fe et
Fdied AIdsh! HAUTHe SATgdTe AuTdel PR HaRurar<t ot
HATEAT I YARTHT TG AT Toh Qlariaes Had YU 1 3t haare SuraHl 39
fa/fA g Afthesds TR T ARGAR GEIANT FIEYE AN
T e, gl "fReg smva" (Sting Operation) Tt &1 awr-
HAGTAR GEUANT SFH= ARINT FHIATEe!, 2098 & 0 30°01E arddure
3L ¢ 3 (Ultra vires) SifSd Mah ©1 It Hawel JTARTATS STH Shiven
THH TR T gH o SRt s Sierd ehts T ¥ GHIOT fAsir
HTAPR e TRk for|

AR GEUART SFFHT AT FIHTGe, 2096 1 FIH 30 71 TH UHR HIA!
e el |

o 30, g9 RUad IUd I6HH IUTSH TRIST Tami:

(%) " WrdST-eh UG URUT TReh! Afhel G RAad AN TRehT Wt ST
T ATGeRT IS8 FHagHaR! AT T STRIRTel ST SHare at
IFAGTE a1 T et Ak AT AT TSIk UG LTRUT ¥k Afhas
g9 Rgad add W Iudey Te Gas" |

() "IufEH (2) FHITSH g0 Rad Iuciey TS HHARI a1 Afthells G
fehTaHen! SRATE! T AT TTRA & |

1 grfergerdn fawpyrne ffR fawg dgta dug, 7t TR, HIGHTSIA, TUTe g TiNeh
(FaHTTe ST WUS), 098, WAT-3, 37g-¢, FAvfar .29, g8 331
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g ITedel 3 HIH 30 AUTeTeh! Afde=en! &RT 20(8) gRT TR TRTh!
g1 Gargent &k qUT YERR (AR U4, 20Y8 &l T 3 ol WIGHT [Audd Ws
FTHATIeh Weh! 382 TReh! B | TaTide ahigt TTareriet ST SATedhdelrs ST
HaYTHeh ST S1e 718 i 7T WHTTed TReh! T HT SHaET Il <!
"= f8gid, &l 3fEd Ufear (Due Process of Law) dm YHToT
Hehaara-t e AIdIe 3P THT HATTES T dlfches Aaf@Udh! Jaleldehl
SE B

FTFHHT et Sfid It Sarers WL AT s T T fehenl fFeger
FIATSH! ATYHRHAT AT GAT3 FHIRATATE TS AT FATS I haarer a9
WE TRH B AR T 716 AU 7S AU FeR0T 7 I
TfohdT, THTOT Hehelara=et =Tfaies HI=adT T ATUTfdehare! [igi= (Principle
of Proportionality) ST&dT ®ISIGRT =A1deh ATYRYd fagidesd! faulid &l
W T TR B TG, 99 haae ARaRel a9 YsER g 19
Fartes AR ey TAN; 9%, T8 T eI eI = &l
ST Tt G FaeTes TRETUTEh! UTeT IIa- STURETIdTeTs TE Uien! B

Tg Fofae dauttes Rgraen! HReT0T 18 YRR AJH-ITATS fafdeh! Qe 3
UiehaTTa LG Hs AT U T AifAder el 81 A1, YeRERaE- qees
YHTIHR] TYHT AW T Jehlclich BT JUTIGER] SFATFT T{0- T U
STIETTHT TR eIehiuT gu~HT STie faUeh! B | T Qfdetiass (ot s
AT T HAHIEEATS Tt ST UfchATHT HITETT T HTFehl &R Ui
T SreATEs fAgea wfta TRicus! 51

2.3 AR ddh ¥ HIAT fasadwor (Judicial Reasoning and Legal
Analysis)

I HEMT ared daTadel AR GEIANT T8 AN Hammae, 2096 &l
30 o HaYTAeHdT, deUTHEAT T BISTERI =ATd YT TETR Fgerdrers
TRIRATYd® TAeT0T TR B | TaIT T, ASUhISh! IHATS REad YaIeTenl ATl
TRINT 7T+ ShIeT T8 ST UaT TIXeh! © a1 8 W WHHT 31 TeT hfad oo
forT | arareTaet gt i faeTRieh! Teel Tl UAIST-eRT TR TSThiveh! TehH JUcTed
TRISA SAT AU TE SEL T | VAR AT UG TRl HAGETHT
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famaeahd I*dl gawn T ygEiSd fauEEe " (Limits of
Delegated Legislation) =< s1feeeh! fawa wuant sigreraen! fsed o1

Ik HEMT aied STaTedel AR GEUaNT ATE-T AT (AamTae!, 2098 &l
A 30 @t dduRerar, JuTfRerar qUT WISE A YUTEETeh! dTeraadreTs
TR FUHT TNIUT ! B| AT hivh! IHAATS REad UTIST-ehT @TRT T=RT 19
F[AC T ARG Y- Tl © a1 &9 e THHT hivad ol | ATAdd Fml
T+ et I YISTeRT AT IS8 hivah! IhH Iueedl TRISH STAT AfqUah! TWE
AT 38T TReh! B | VAGRT AT U= AUk ST (HaHTaai TG d !
LT T YATAST faerma-iant HiAT=aT S1feR TUahl e TRy B

AT WISt el A1 fagides, fadvd: W= garss! g (Right to
Fair Trial), =3 fAsaerr, T et S wishares dgm Tt 9w 30 &t
e YARTUT el B RTad e Ty @d Ao 98 T8 STURAT STSSH
TATI T T T (Hehraa1s WErT (Arbitrary) S84, AfERHATS
U T+ I3 (Entrapment) ¥ fAster sra-emian! fasqa-iaarens wasiR
JedT3 B8 Hared HAelde TR Bl

T, YR FaRT T, 2095 7T RAGdeh! ThH ST g T HIHT TTGUT Lt
a1, fAgHTEee SHE W G AT = ot foeia saaree 11 et Ui 7
T I AT WUH! SATelder! et 8| T& AIG-U (Parent Act) S aTfeh
faaeite! TraUeTs dutte m1F Ao g sierde giaured et B
THTUT Heheleh! giEe THA Taleldel MIH 30 Tl ATAGHIHS Hedich 71g T
ATt REadeh! WA Iueiedl TRTE YT Fia! A SHS T JHTUTERT SUHT TN 71
1aes AT faug-a T Wi g T9e TWE TR Bl

9.3 fAufgem qor 9fSwra 78w (Decision and Precedential Value)

Al Taaae ARGTR GEIanT I AT FHawmad, 2098 @ Faw 30
TS UTeloh! GlaeTTah! 4RT 233(%) THIRTH URWGR = 31T T8 WiasT-gerat
3T (Prospective Overruled / Prospective Effect) T4 % 92 €ifva
TR © | IATCTAh] Ul GBhIUT TR T Hfed = | ATH THIRE T=e-THT
el FmaTg sausTdt 3R (Retrospective Effect) g 19t 9 Taf famrdenr
I 0T, STEH T T SRATEEEHT TR ShIgHT AT T YT I
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B TSNS STaTeTdel GreiTd TR ©| TH FaHAT HRA =1 FUTTed[er T d
FY WAlhdli=eh JIhesH! fahrd HUH! HIT-THE A=A fgaas

TeeafenT TUHT TEUT U g

FETeTd TE FTYAT Ieetd bl © fob FTH 30 37 Oifvd germ & fam wamn
T TATSURT TR T HETEE Wl WRST g a1 TRUHN GHYUT HH-FRATEEE
TSRS 3 ST G 815 STSTAGHT faRTeRe ETeeHT IUced 3 WHTUTh!
EHT AT T SR el G2 g a1 g MU Fatia =anfies afohansrgar =
T4 AT TRUST B| T, WA W4 AN W IueTed TR REadeh!
THH TG TR IS AT T FHTUTR] FGHT TGUT T+ e T HIHT AN
HIRTH B

IT AT [Agrdd; Hed T~ TS

qfeel: IO TATAISTd faura-ent HHTEET T e, fHemTaeiiel Urehl e
T [qudid & SersH AU Rigaarg gt @iud e S|

T FTEEHHR e AfIHR TG g Go TesTaridr A T
TSGR =R YUl T e garg (Fair Trial) &l €Refor 7 #eequ
fenfer v et B

Al SR FE=uTeRT AT SuHTe FHrRifafer ar sra-ae faftge @d
FEIHTE g g ¥ fafdrent ARt Qs HIdeng a9 e Sferdt
ST Y& TRl Bl

T 37, o] e fafeRk fasg uTer TReren! thaer urelt Saenfies T weterd
TG AT fhaT, THIUT Hehas ¥ ARSI faemr-ara-i qgayqut
AR ST WG U 2|

. MR Goaau® T sQedel YERRERET THE

o Y Y

MUfagEah! Aadich:
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2.2 91 qF< 98 faeg AureT AHR?

TP Ahl HEMT Hdied 3Hqerdel JATUTR! Aeldl (Admissibility of
Evidence) Hearg= el sAfdah oy iR faeg gt Gag@aas! qemt
HTIUq ARATE Uel $UAT SHRUT TRl &0 | Ih HEMT SAaaad AEar
GEUANT SATE= N fAgHTae!, 2098 & A 30 (e stuvEH) FA=daifd
I TRISUR! TH THAH! IHSG HIehTa1s AT hyy LT 71+ fuTfaes warores
AT AR A g%, G qEMT @ TRUST Wiaw-gaE! e
(Prospective Effect) & &g T "3 FHTUMR! g T Fofg o
AN AT SgTeTdel JEmHT IUcTed =T Tad==1 JHTUTgEeh! Y&H TLeTur 1=t |

T ARl SehUsl, Gdleeh! el (hies, THd Wse [HI=IomT
ATEUH TETA FTAT, T RIS FHAT SRS SeHIdsTEdT Wa= Td
He™a YT (Corroborating Evidence) g%eTs dr<isie ¥ fasamig o&
=T A WA YHIUTE SR TR JeTg-aTe UidararT qat-ad 99T 98 AN
Ten! T Rad TR T4 SATuRITE F1 ekl Yfe g e srarerae fHeredt|

3T T ST (7H 30 T 1hH SRTHGIATS STTE-eT-eh! 7 a1 AT
STYTIERT SUHT T TRR e, A dere 3170 Taa=T T eIl THTUTEE ! ST
wfaardiens <t (Conviction) Haw J&e & 79 gfvare Bef, STomg<
el e et AfoRdT fadgrar a9E, |iel AfoRe fdE et wrg
HfshaTeh! Ueh Hhel T AR eh STINTRT $UHT T g ikl B

2.2 AU TR 3, T e’

T 31. TR A HEMT Faled HaTeiael WAV Hed1gH el Hgamr
fawpgare AR fAeg TFT dag ‘& TEm dauiae setenaere yfauted
grads Tel FUAT AR Tl IRIS| ISTHNH! 6T YEER a1 Rgad
TAISTeRT AT IS TRIS ATIRR Jafeld Ul AGUeh! a7 ARGAR gEUINT

2 91t s 918 A0Te] TR (.17, 0¢8 ek § FUiF . 9934R)

3 9T TR A, T ATed , Fated Aeld, YR, (9/Raad) 7a1 (099-CR-2303) Thaern ffa
R00¢ 103138 Td

4 SrferaeRT faETE Uik foeg Igi €6g, Tl AR, FIOHISIH, UTe HIgH Thiet
(SdeTes TSI WUg), 2098, WAT-3, Hg-¢, Fufa .20, T8 33
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HTH-T ST FIATEA, 2095 T 30 gdYTAE T 3= (Ultra vires)
& o e frgreaeTs o eTe ufA gedrydes STERoT MRUeH! 1 I8 ST,
AT theiedTter (Phenolphthalein) IE TREUH g IShdiaTs
JUA TS FoHTe Wbl gAY Hdarel’ (Trap Operation) @ &7y
FRITATETE A I dEAT TEIh! 3L TRU! B

yfdaTcien TR faTTeR! TR Tehcigf-aTe IHH SRTHE U JETE greTd
TIRT AT, Shaet YA SRTHCT VU LiehTeug TRIEfddh STeTRAT AT YEER Sl
i g Jufafg (Conviction) T+ A 38 AAd ! B | A
FTTHHR! R 9eaged IUFRUT ¥ HiHhe THNSUH! Ices Iuaed RIS
yfaarcrarg Samgedt TR (Entrapment) YA FgUT TRTUhHT GeAT 3ATFT
retaTe TWE AT Ieeid Tl ©| HAelden! AT fasewor fHf A g=1
R §og Aol W, STal R HAUEeh! AHAT ANl U T I3
1 T gats (Fair Trial) & g ¥ et 3fEa ufehar faudia g samemn
et fRRiT| ST TR STt SRS AR HeuT s dufatge
STTYR 97 TH 3Tehle URIATAeRT $UHT WHR TRl B

THHT ATH, AT Y& arell e T+ Td TRehT 37 Heeh THTUGEaR
FHSIRIATS THA ASTAdA helTeh! Bl IAhdigs THUT HEWE ¥ SR AHAfers
STETHT ST TRTE ST TRISH AHIhUaH!, ehfeld Yeaged HISaTe Ufaarger
FHYIS HAHIRT HY IHH TEUT TReh! qed AhRIEd AT FHIO g THohehl,
AT HIHHT TRIZTH! BT HGTTdh! FhUSEIC ¥ T THcheh! HARATTS
STl STTHTSTeh! TR FHHSTRIRT $UHT [lUah! B

T, AAqel fawyErg i afore! ddurfe ¥ yHIte qvadrs uedd
HETHT &R AN TReh! SR | ATGNTenl fawraeient srae fgman smenfed gam
FHRIATErR! YA U IS, SUHG] HIehlh! JHIUT Tae AT IraiehT aThT
AT THTI, T Uy Fieft Ud fagdrg wAmor (Electronic Evidence) ®
ARIYTE SfpRied $UAT T T TEchan! TR aeqfefden! Jearg ¢ gareT
JTTAde Ufaareiers Twrs fod fAgy srereiaen! HhaaTeTs 9 el &l




fawu vrare fafaven! et ¥ gu-Ragan fawfad fafdsrenes amer 67

2.3 TTUIYT GEIGY Ih! fd. AUTed TXhR®

TEA HEHT, J& $YAT YiAdTEIdIe SRHG HUhl 5. Yo,000 ThH, SRTHAN Heehl,
ILFATHT T I Harea (S qa sifea-fafet () morers fad
T e T+ THE TR SUAT felUeh! 3RE| aX GRIAE dgHT JHalerde
Ih (A AGTIR GEUANT ST SRINT (AT, 2096 &l Ham 30 qHifom
I TRIUeh! TIHNT HINh! IhH T T faw] g fafivent gemm dagie
TOTATIETE |l LT ST ST WgHdheh! HRUT AN ThH qT FiHT T iad
SHSH FToohl TTIdeRT YHTUTATS Tl AT fe 38t TR © | 919, 31 =
T fa =1 UHTUTERT STTEHT SRTHGT AT STETAT YT gy U T+ &
fargraens sterade g g IRl S|

faRiorar: ftesaAT ¥3 AT SAaTelde I Sl HEHHUTDS IAhdicd HATHT ISLIATS
AT 7T 38T TR TR STIRTHT U el AT IFsdATs WiHTfaes, W=
qor frsaeyy yETOT wE A WE W Bl Ui AU AR TR,
TeIUIS a1 YeAoId < 9/ FHTOmT JHTTOTRAT ¥ fasad=fardrent <ishT 38 gal
T ATSIATE et SER T+ TR TS IUGTh g Wi off Hafed STereraet Teqd
HETHT SATEAT TG S5 | T STaTade! T0T JHTUTGEah! FHTET JoaTg Tal
TIH THASIC TR AT, FHT Fraf=2id SR T IFATHT TR TR
AT YOS WM g W oEY e AN qat YfY THTR! ATLRAT
vicaiens T fuen e

2.¢ Tk Ff¥dq fa. Aurer weam®

TEAd e faUy Srgrerdel AR geuanT AgE SN, e e
FCGUNIC JUCTe TRISUeh! ThH HddTalch! Shiolehl Tergenl ERIaTC SXHE WU
TS A THE TR FHTOT HIHT AfciaTeiers Qo 82 TRenl {2t | R GrRTae et
T eTerde IH HaHTaeie! aH 30 TS IJueTe] TRTUeh! TR hisehl
THRH WU ¥ faw] yare fafiie qemn da9ifie soieeere 9 gae dHe

5 TURISETGY ekl 1d U TR, Fared ATerd, T8 Tl (094-CR-26319) Tharerm
fAdt:0¢2 109 134

§ faeg AT f. Ul TPR, Fafed HATeTd, YEER FeT (098-CR-293¢) Teger ffa
2098102122 TTd
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HIYd WgHheh! HRUT AL THA AT IHHT FrIfd SR HIehTelTs JHTUTh]
TAHT FGUT 7T A(Her 362 Tehl B

T, STH 7T e Tziet G ThH IUeTed RIS 21T T8siH1 71 shrd 71
Tt (Parent Act) IeeTfaudid g gal, T&T (o S WU qedes Wd-
¥ faga-irg gwToTent FUAT for fAed | UEgd HEMT SENTel IucTed TRIUeh ThH
e 4 Pt WA FHTUTEIE Y& HRT, FE a7 wafedds 7g0r gfe Aeqent fdar
TS ATHEHT ATIRAT YEER HEX ST T+ AGih s Fated sfaraae
fehTetenl B | ASTAd SRTHE ThH qAT SHET HIehTelTs JHTUTHT 0T T+ & ehR
TE AT UeT 3T VRUST THTOT UK I ATl FRUT A SrgTeraeh!
ity Ieet T Hidardiens qwg e e |

2.y feur s fa. Aure W’

T eI, Fared STarade WHTh HedTg el Jed f[aarg Aierar geuant
FIFUH HAEANER IJUAH  TRISUR THAGI  UHIURAT ¥ T@urdiardr
(Admissibility) 7 TRRId B! SRS | RIS FTAR, IRATAT W<
TI3ATE STANTeh! CFTARAd HIATAIAIE &, 2,000/ - IR Go UM Iegs JUcTed
TRIZUER! T A8 WA UTGdIees 1T I8 T i STTRehTiie Urg=e Tedl qe
BTATH AN SRAG TRUH qeaes [y erede AufAfgen TE ER
ECicaRol

HHg@Aden qer ufduriad fagrae! Uemmermr, AE dd Iuded TR
TIHRT IR THAGT ATURAT T TRUHRT THTITEETS T A e
BE TR B| FTHFHN Fehrael AT THH Iueed TS, Hig! ThA SRHG TR
AT et hrad TRl Haw e g (Fair Investigation) &
HITGUSHTT STEF G riTet Ich SRIHAT TehA T HIHwIT Hefeehlels WHTUTR $HT
TR T B TASHSHT SFaTerd g gl

Tt A1, T AT sRel aTeh AT Uare HidaTelgeh! shgeet=d Hamd
Qe T 3T Pl Ui T, UGS T FAEig GHI0T O T AHehenlel cheel <Ay

7 f3ur 918 fa AT TR, Fated gred, YEraR (RFad) 787 . (093-CR-223&) e
20198108 133 T
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HTIATEIh! SIHAHT AT SR SN fAfg HraH 16 Tda 38¢ JSTadd ! Bl
RO, Jared 3Tgelde [ STeTaden! Siftee! haal 3eet 7Te, Uadieigeds
SrfanT grefiaTe awTg T thae Man! A=)

.& UHYEY HAR HeTde® T gaws faarii?al wen we-afugwal uid ¥
THTUTShT JerehlehTuT

TEIA HEHT, dTET UeT (AUTel TRehR) o ISk STeRTsT SSelTs ATEAR gEuanT
HTH AN, TFTASTE IuAd TRISUH IR ThA UfdaTdl Ty FAR
TETAGH! HTddH! TR AR TYTH! FHIoETE SIHE HUH! TS QI Tgeh!
TG SATERERT SUHT TR ek Y| STehiath, Te-Hfaaret aiams faandet g
W He-AfHgha! Uit (Statement of Co-accused), STHE HJewhl, Hrafiet
FhUH, THIS (CD) YHTUTATS SATATST-eh! HET STYR S130a! &1

TRISE TEHT JHTUTShT ATEIdT ¥ TitadT UieroT 1ef, Tdied JeTeiaet Te-Hidamer
gitaw faardient gavm SaftmTd $UHT St ThA SRTHS TUHT, Hicheh! SRTST qeT
TR SATTHT 31T HEHT IR 3R e, T AT Hele 3127 T Ui Saa
YHTUETE k] HgTT-a Her=dl G g T8cheh! S8 =TI I8 SATURAT, &=
foariiems T fon A9y srerearaet stfteet SaeTaTs TateT STeTdde ded T
teE]

W, A fdare] TAYETT FAR HETdoh! AT W fAd srareident gfRenion T
e 3TeTeTdeh! SARATHT fHTdT UTSUeh! B | TV §hHT FhIGTETe IhH SITHS
YTeh! SRYY AT, I THH STTART WA (HIH 3o THITTT YA TRTTeh! TR
ShINeh] THH HTeh! T ATHITST T&Tel Tlal ThHTS HISl [Tl s T ST 3ra)
TRl qeITS Faied Teradel Ul $UAT T&0T 41| I H<HAT, sTerade
Ut goterede el faupee B faeg agia d@ag & gem
TR Rigra! amen T, SqEEE Fem @ Jude TR

8 0T TR fa. gl faamdl, Tated Jigred, e R HeT (098-CR-0&g0) Thaar ffa
2098108 13 T

O IAYATEHHAR HETHS fd. AUTel TR, aled HGTeld, YR HET (098-CR-09%4) Tger fafd
2098108 I3 T
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THAHT ATYRAT Fgerd TRTHN YHUEE Feurdia (Admissible) g ¥ &t
AT hrdaTEleh! SRTHEIETS d JHTOT HTe ik TE TRl B

31a faaTfed SRS T Y YgehaTedh Hidaigie! ®aged 799 (Criminal
Intent) T & ANTTS YR T4 37 Gt U WS U fA9g-1g W= JHTuEE
HATGISH Uetel AT alelt LipRied €A1 4f® (Beyond reasonable doubt)
T TEchehl 3T FETCTded TRehl B| TRUMHACE, Helred SfeTeided IS FAR
HETIG! EhAT faY STETAdaTe YU aluTiigen! hadTdTs Jeel 714 gd Ufaarerd
g U3 T vl Mt 3|

2.9 TN UM fa. AU SXER'Y: AgediRl gReR T dRiieTa
TIEATeR! THTE

T HEMT, aTdl UeT (U7 TRR)d IRehd ARTRIGE AqalTs AdR geudnT
I TN, HIEARATE I TRIGYH! 5.6,000/- ( TR) T Wit
STARTST =UTehl UTg~Cehl WexildIe SRAG HUeh! qed, Hieral sSRHdl Heoh,
TTafRT TRUATS ANTATGERT T ATURAT $UAT Tqd TReh! o) wfardier
JUHE] TIRMT ATH BEATER okl TS WIHR T U, IH A g4-
fraadent SuAT folwet A998 3171 TSR ! = AT I fAfoRR e
TGt AU

TafeT AQAq GRIAGT qenT WU JeaTg el FHuTas S AfeEr
SEUANT ATET AN fAgwTaett, 2095 i A 30 i FauTe dedr ¥ aga!
THTIOTeh TTEATS I GL&T0T T SRaws | HauTe serareere 3w FaH 30
YT 9E e (Ultra vires) Sif¥d Ysddheh! T STTANT Wl JUTs TRTU!
HR HIYH THA TG T JHATE AT H&T YR SR AHGISH T+
HTHHT Ufehall Araagd Tg [AgI=T SAd HeHahdh! FaeTes Sarede @y
e AUl B a8 ®ud <ATiieh ATIdrehl YehIT, Tigl TAddTHeh [diede
A TTRUSH! SRIHeT Hgedhl ¥ IRATS Al (Admissible) WHTOT AT Tk

AT AgleTded bl B

10 STt =tar 4, AU THR, Haled ITaTerd, g6 el (094-CR-29¥3) HaraT Mfd 2098102122
™
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3 Ufaarcie! Hifae fAa=aor (Physical Possession) 9T¢ YA SR YU
JETA q24 AT qTuf T AT eHHT gEATeR SR WY d1uf, I wHrifaieTd $aHT
Y SRIE Teh UTaaTeIeh! ATIRTEE FAE™ I g E T 317 it Ui+ @a,
WS, T RRIEd THTOT AWGISH Ueraie U g THohehl GaX Talide =Tl
URUTHA, shael TOTT hrdiaTalehl STHdlch STTETEAT AT e 8¢ T Affes
Rrgra sHifom Tai= 3reeda faQW srererden! sTfie! aufafgen! hadTars 3ot
¢ yfdardiars 1A areiae IwTE fo S M e

2.5 YTy AI@nE 4. AuTer TRl

T HEHT, Faie 3gTerde JHTUThT ATEIT T TaTtdehl TLefor TIef Tarar
GEUANT T AN FIHTEet, 2096 Sl T 30 FHIeTE W aaT giffd
WEHFHR! HIAT JATHATS &I YR SHIUh! -5 | IFaTede I aY [Ham
i T Ueh! ZaTd hidaTel (Sting Operation) aTe Fgferd THTUTeTS
HIH TR TR FYLER 38 T A [Rgraas g s Rua 81

e doma yaEEs! fasawr 18 seredd faaTfed $UHT SREE Ue! ThH
ek UTAATG A5G YR HAHR a7 REad AN el G 74 3 gl Ui+ Wa,
TS T fauraa sHEToT STfNIs vat (A1) §1e Sd g THehehl 58X el Bl
TRISIGI =ATeh! ST AT FHIfoH had 31aY ARRATETE Ui SRHceh AT
HTS ATAGTHelTs QT R 7T+ e gar, fasiw srarera sroHTstel ufaardiers aret
B TG JTHee! el I SUAT YUt SRITSHT sTaradent Hswy Bl

gRuma:, Hate sterdda A9y srereddl 3% Aufafgan! HaaE It T
gfdaTal Fe=Te SIAnTSeTs AT Qeiare Yo FUAT THZ UG T+ HEa Tl
s | 79 e YETaR ST UihanTd Jgal 2 ik aiR’ & amfte
THTETE 4T g FTUeh! B |

11 DT ST fa AUTet TR, aied HTeld, YETER HET (098-CR-0396) et fafd
2098108133 TId



72 AU IR S R0¢3, -2, -9

2.6 RIS SRl f9, FuTel TRepr2 X wiaar &, 91 (Jhret) fa. Adre T’

T HETeSHT UiaaTdie® qurre sieft ¥ wfaar .3, (Srreh) @ fadis sierera
FHIGHTSI YR AR U, 2095 i ThT 3(2) THITSH A %, Y,000/- TE,
R,000 /- STIRETT TT ST Y foT Faeh! Aot oge k! forat| faQw srereraent S
FOARWR Haled FaATHT Tehl GARTAGh! AgHT JHTOT Geqor Tef, ddied
e wfauTied FIgaeTs = H3T HIT SR ST |

JfeTeae IR gEUANT I AN FawEe, 096 & AW 30
AT E ST YSHohahIol STANTA W IUAS TRIUeh! TR hIueh! ThH
T T GEd G HASTEATE Sy SUd T 3¢ JHTOTRT $TAT T80T T+
e TE Ukl B| YA fAaTeHT ATFAISH TaTel shael ZOTT hraiaTeiaTe simg
YT I THHCTS A YT THITOTT T+ THATS HATHR TG ¥ HiaTedh Aaareieed!
RIS 9 (Mens Rea) If® 74 3= 3 Ui W=, a&g8 ¥ fay@=a
THTOT U I TGeheh! STSTeldeh! ARy B

YIRUTHT:, hdel 3TdY UfshaTaTe UTtd SRS JHTUTS: ATERAT J13 Ay Srgrerdel
TReR! ATSH! hae I $UHT YU 3ERE TaTed STaTede Ith Hafell Jeet
T8 wfaaTel g YRSt Sieft ¥ Shfdar . &Y. (4177 w18 A HFIT gretare qui $uaT
s fe ol e s

TG T, HHTS UTQHT UfdaTdes Agddeh FHAN HURA YEERE! Tl aal
HULT AUl Fore-al safd T Joufee! Ja1 JAdereienl Tl 9ad af
T HIA AR TR 3R vaferd Femadt Jar ar agdaset
e IR STETHT T hTSUATd 3+16® QaTHT Gdardl g < et rared!
T, AT a7 ST a1 gaees gha FemER e = [Rfa 3w ke
HyuTTer GAfEd Tl urg=s|

12 qupret Siieft 4. SUTe SRR, Hate g, YEER J&T (093-CR-033¢) Thaar fAfd 2005102132
T

13 pfaar &. 6. (I fa. AT TR, Hate e, YEER qET (093-CR-038%) Thaar @fq
2019508133 TTd|




fawu vrarre fafaven! et ¥ ga-Ragan fawfad fafdsrenes afmer - 73

2.20 AUTE TIHR . FOHUM TRIET* T FUTed TIHR fa. Aot Arper'®

T HEMT UaTe! FOTHIOT SRICH I i, Al [aog, AT Tatel UsT TRehT
&g yToTed fffe Herd CD e fohe e 3| @ siaraad 3% CD
I FHI T TGl UfdaTdiel gH AR TRA! a1 WA AU HIH g W WE
iy fh, Hehd a1 HAHTT GfR g dTd ey SREA AT, CD AT IhAERT gaes
It A U I hieg I A, 1 Fao T g uRfRfamr Tiuent g1 w2 we
TTR!, AT FTATATT feTthi- FaTe &l a7 el Hedledl Jalg af W Ui g
Bkl UTSAT| 3% W qul AT, I Faa gdf 1gf CD Uy Awiuent T ufes w1
3T UL TRURT qeae Tkl WreTfdehdT T faua=aarier o 9 Icad ekt

Tt eTadd Iecid Teh! B

HAareden! gfeHT, fefSted yHTuTR! UTeldT dhdel |Hiieh SAfdeHT Hiftg 9w
TG I, Heher UfshaT, THY, T-3H ¥ AT WE gus | it dedgs AHTaH
CD e FER YR 7+ |idha | I, Tdd CD o Ufdardiel g8 ATlehl aT fergen!
WA ARIUATS Ut $UaT g FRen! 3e2 TRAT | IHH, ISehdih! STaTedHT
FHUS AYTH], FH THH TG g AW F T U AT G IHH @h
I e e TRITHT <RITH! FaedTel CD |fed THT THTUEEH!
fagaiad FASIR WU e Agreda M B

3 FFaTIde T TUAT CD STE f&fSieet YHTuT Wgrres AT g 9o aR W=t
3 T YT SreRt ST aeh! atEete (Originality), Swasf 3 fasgaeiaar
SRTTh FUHT TG ggu fgia g gfe Tt ©1 ¥t TeRAT CD wmad
IR YHTUTE e P TReR! i IRy sraTerdent thafer 3eet M ufaardesans
TEHIE TEH TR S|

14 JuTed IR 9. Foormult ST, wates siered, g9 Ruad foig yeEr e 787 (094-CR-
2800) Tget fAfd 20¢g10¢ 123 71|

15 315tg, ARt T3 UTel TR, e TaTeid, YR (8 ¥ R&ad) HeT (094-CR-2¢¢¢) Tagat
fafd 20¢210¢123 T



74 AU IR S R0¢3, -2, -9

2.9¢ ATAHTOT UTue f. AuTer WXHR16 (098-CR-056Y)

&I HEHT FRATHT Haled ATeldel THTUTT HeaTgH &l Heid: di- T&rHT e
hfrgd Teh! A1 Uieel, SUHG TGl JHTOTRT BehT auHdl ekl
TfdaTdiel YR T HIATETE YA SIHS WU Il WU Ui Ufdardie fAeae
S-hTY T, Hoohlohl Afhgsah! WHTS ¥ UfdaTdienl SaTeTa TE Al ey et
AT A CTdIC qUHG U W Higfiel FUel qaeehichl [Aqa-aas it
30T U SeL TMAT| e, ATt High ardien! faseiwor 1ef @gmn g9 A7n a1
TR YT el TR e TeRua!, g Yedle I Hu-aa=it Jare amst
IG! UTSURI IS el g AR AAA™ YR 7T+ T8a= A AT YUahl
TS| A, IShdieTs ARERIRATE IUTed TRISUH! THH SAAG U [
SATYTRAT QT 38R T A W FagTeh gsengere fdurfed g (fasy v
faffve! AfoR) AN 71¢ TEdT WA UHTURITE g 32 TRAT| At Fuf saerere
yfdaTdier g7 ATt at fergent gfY 7 a1, 31 ¥ fAfdarg wwror srama 2f@verer
SiepTeh! Gl ufdardiars e ¢ faRiw sigrede! haer I W 9w G
ShEHT STaTed Q! s |

2.9? AUTH TR 4. AT araft?

T HETHT SAaTerdel WHTUTh! JedTgH T1af, WRIFTeh TRUMAT Hfdard! =T aafen!
TIUETE 5. 90,000/- (FTR E9R) THH SHS WU, e T 9!, T
TAlerTie (Phenolphthalein) TdieforETe 38 URad- U Si&al g8l
AR g Wifdew Td wifafe quresars whier M e qufy,
TREGTHR AT THE0T TG ASdd &l FHIUGESRl deTe Hid T
fayaiaarens Sufatgent FMutfae smyr A Tafed e uRe B

faRir, AR GEWINT ATHHT STANTERT ISAhd(eTs TR HIuh! IHH
IUASH TRE el ThHB! YANTETE Igeld Uohl3 TIRUeh! el faem el
H TEMT Ufauiied fagrae! STRUT TRl B Ih AR FHITST SRR

16 FIAHIOT 4103 fd AU TR, HaTed farad, YEER (Ruad g9) J&1 (098-CR-ocgs) haar
fafa 20¢21%0132 M

17 Juret TXepR fa. A s, wdted starerd, YerR (g3 T REad) 7&7 (099-CR-g080) Thger ffd
209¢ 103138 Td|



fasu vrare fafavent HqeT T gu-Ragan fasiaa fafasrenes afmar - 75

fAgwTaetenl AW 30 ATAR FTHUHR AT ATha IucTey TRITH TIHRI

HITh! THA T HIHT ATYRAT TR TRUST A HIohe® JHTUHT ITe
(Admissible) g TH AT AT T: I TRl B

FqHT Afafeh, AN derel el gfP T U9 TR 3 Gelddh JFHTUES
STAATATS TH STAd HHSIR 3eATUH B | e der ferwie daree! fere
(Script Writing) sTe ufdariel T ¥ SihRIgd $UAT G8 J1T e qea S1iua
Tl THoheh!, HIRTHT TSt 7T Il T TeHTh Higfiesd AaTdaaHe] Sehus el
ST Jaehel URRad T, T TaH IRiehdiel 9Hd Tdardias gafaiterd SaHT
THHTEUH! g To BRI SAATHT Th TRATE ATHIISTH TeTeh el LfehTenl BT
T A |

EISTETe) =Arreh! Sfid &g aifom aferaeT gt sierfed daver gfe i R
(Burden of Proof) ardl der e ¥ Hhfcld THIUGE S g T8l
ST JgR! @ (Benefit of Doubt) H9ghe! UE TWE AT Taw
Bl I faarfed SR THEE T SITEHUAT R WU Haresw! fShears
a1, fawasita qen drfafy 7 wafe wwETote sumr w@ier 7 e se e
e ATetdet Hiaardl H1aT SAfeTs qhrg o faui srarerdent stfeeet thaemes
TR ! @)

2.23 AU TXER 3. g7 AT &S

UEId HEMT Haied ATeAdel FHATUTR! fa¥qd HeargH T, Tgeld sridme (Sting
Operation) &l SR T AG WHAH! Hifdes a0 mefit wrt uw
IOTTH! RIS | AT Uafdl gt )X FHifor faaried e Ufdaral gsa 3T
il SRR a1 waer =1 (Physical Possession) ST SRTHE WU T4
H1eT T feqR URauent 1A Thell Ueenl de HIS a&id $UHT JHIOIT TR
s ufdardl T I T W a1 Ja9d T HIGATHS TEH 6 A
qeIad g T P Ul Sferfed fowa, e @@ @, geEged
(CD/Digital Evidence) T 3= Td== YHTUT 1<t G&Tel UH 7T Heheh! UTae |

18 JqTeT TR 9. I8 T 85T, Tated ATed, YEER (Y9 T REad) q&T (094-CR-2208) Thaar
fafd 209¢ 103130 T



76 AU IR S R0¢3, -2, -9

ISR ATAREN S BT AFGAT FTIR YRR (REFad) Sl HgR w1iud g
UidaTEiel FG[adYdes IhH AR TEhH dT felUen! dea a&(8 UHTUETE Yfe §Iues |
UK ToaTeHT, Janmel vHTeERr AR TRl RIS S gfed =+ T
H3Haha! R ARUenTer gfdardiel IehHet AT SFTade qare fastr e a1
o feuent W AfHAISH deent el difcheh $UAT @Usd g1 Tl ©| IHH
Afafed, wfdardial Faa TRMEE TR & FErdaaare Jhus TGaH
ISRHATHT Pt U THH AN TR 9+ =R 3=hrt 99 (Exculpatory
Statement) feUe RIS | had ATHT HATERRI AT TAR TR
FHITS a1 URFRAASTT A WHT AT X Y81 g T8 AT gRHI
ST AR TR B

ol rerelden! Gaure soemd (Re 9. 098-WC-0030) dre ufaurfed g
AT TGEId Ud YAGeT YHIUThT Hehet, Jgal T Wl (Fair Trial) dewet
@i e Anfasie gehemT gef, AREER qEuENT FIEHE AT
fgwTaett, 2095 @ FEH 30 Aard Henfeld THADRT HIHT TLAT ATHAT A
foarereae ) o a9l dafora FReqol R A T SUR 99T
TfaTdietts it g T e JRde|

RO, Fel ATYR T FRUTEESTE Yidard] ToT T &5ierg AN SelaTe 9hg
A 18 AW srgrera FeATEe Mfd 200y 107132 AT e HHAT HIFAT FUAT
T AL A AHTE o HhadTerg Tat TRl ae=s |

2.28 FUTA TXHR fd. SIER TETge @Al T AUTT TR Td, HTed g8 T Afa
g’

T HEMT TR TUAT Uil SIHIeIgt WA HRITa! HiTeh Heeasl
IEIETe &, Y,000/- (UG &IR) RTaqaradent wd fergent sfoamT ermguent
o gt AT It WRH TlerTfed (Phenolphthalein) di3eR
TERT Y eI wEaTel (Sting Operation) AThd Tge TRUT gt TR

19 BTgRTRIGY W1 fd. AT TRHR, Hared Aed, YEHER (H T REad) 7&T (09&-CR-000%)
Theger fAfd 209¢ 108132 T

20 9T FHR fd. Tt T / A Wgeht, Halled ATerd, YEER (4 T REad) 7er (00&-CR-
000\9) THaT ffd 200¢ 108132 T



fawu vrare fafaven! et ¥ ga-Ragan fawfad fafdsrenes afmer - 77

A Hele Sfeferde! FduTer goTerrasTe stfeah fawpran i faeg aga
8 ol JErAT vlauTied fFAgrausTd 3% SRHdil UTHIUIS Hed S W g
Qi Bl ARGER U AT FRENT FawmEet, 098 & aw 30
STHAYTA I ST HT HEHoheh! TRYETHT, 313¢ UfehaTaTe UTed Il SRHa!
AT hiHhe Y&IUTeh! AASTTelTs SR [afgent 44 ATYR A AfHe Tiae e
FaTeae g AR TR B

TAfet Hewa ymToreh! faaem af, ufadaTdl oThiaergr Wailel ATH-TehT ShHAT a2l
JCTAdEH FHUS TS THT Hedd TTegdiTa! o-e SATaIe a1 AfhTd
AR YS! AT Wehl T ATEel 9GAadYdeh F HIT TR WAl HgeAT gof
TR T Ut S| RIS T I e IiaardeE et S A
GgehIh! THT IH HIIHT Heli=TdT Teeh! |1 el TR dATdT= 3-tes faeg vedd Thuent
YRS it a7 ohdel Sfelthl=T/HiaTget Hare (Call Details/Conversations)
T ATTAE ATHAT HR YL T T ¥ HOTTae JHT0T g Feree| Hfoare) Afae
GEHIC THT TRGIAHT ATHAT Pt UF TohTEHR! HeRdT Aedh! AT 3R TReRT
foaTfed T RGO THAST IeERl Uge a1 siifas g (Nexus)
LIS FUHT WU G THheh! ASTeTdeh! SeL Bl

7HOT (Substantive Evidence) &18; THTE 37771 Wd~ I el YHTUEEETE
gf® (Corroboration) TR fHarf o1 fady sqeia FoAEia fAfa
R09% |08 |08 T JfHeel! hadeTe Ufdardiasars 2 AT 2y fat g T8, 9,000/ -
SRETT o T armaf, f7aw 30 &l ST SINUT T 3777 UfUIHeh JHTITESah!
STHTGHT Ih AT FHIT $UAT =R 6 T S|

T, T SHS FHTT = IR-GayTie seRuent ¥ gg-ufadrdie! aam Td efawe
JIATATIATS ~ATIIS gfEe T T+ 310 -t U Taaw, fauaiia ¥ Sirfed =TT
HIWISH T&Tel TId T THhh! §al Fared IFAIdel AT ASeAdhl Ih
HGATATS o] 718 UTAaTCIe® STHITRIGE W3l HTet TRl T AT Egehrarg AT
AT qUi FUAT TS AU e a8 Ewmr ardl AU AR
TRIde fAfeRR Iasd T aque ofder |




78 AU IR S R0¢3, -2, -9

2.2Y TS THTE GIERe fd, FUTel IRape2!

T TEHT SATETIR GEUART AT FRIRTe SUTed TRTTeh! TrTetheTTor 38t
ST IhA UTAATSIeR! HIIHETHT Tedh! J&ddh AThdTe STE YU T Tifsaq
Fei-e MRS o gra e art S5 T uRkura soent e 2T arafy awar
TGS A YETARSTE TR g WU T Tt g 3Taleidel TE TRl Bl
TaRIvaT SR T UfdaTeia 3TTF SRIETE SRIFG T9E SHriaden [ JThaTe
TIAG HUHI, STaf AT HAThen! U TEST Ugd g T AT Wb, TT Wfcraral T
ISR IHA AN A1 ceTawl el Farg a1 JHT0T A4REUsh! HRUT
RIS STETRAT AT R AU g T A e et 91 4, sifaae
eyt 97 Mt fAfE. (CD) & feifteg faawumeme uff ufdardier wa foawe ar
IR el Y THUH T 6 Ulddidiel ATGels HaTgUeh! alell T aHd!
HIehlclls FHA HWIHR TRl @S| HaeTded Ioiehdichl WATZHT SRaTa!
ST T TARILTHINTS Ui Fecaqul $UAT faaR TReh! ©1 IS e, ATEw=I-eH
AT fAUeR! HeHT faRuT X SIaTeTaHT TReh! Fehusile Ieci@1d AR f&TaH B,
SH IShdieh! WATGeR! faya-Iadr FHSIR ST 32 TRUH B

SRTATHT TRUS T IRhdTed ATHATY Tgehl HEGEHT ER el Ueh! HRUT
fagdien SR ot U e Tent dedel Ui TGS gareh! aierd aq
FHHSTY TG ARG | STETeTcTe] YETER g TATUA Grichl TR shalel ThH SXTHG
T | UGl g, Ufdardiel 9 HET TRehl, AFR! AT HAHTT TE@H T WA
T et deT aES, fauea T vt yeTmETe 9 gque va Rigeaas e
Ruent &1 79 T Tdfer sreraden gd fufagean yfaufed Aforesard ufa
YR fIgUen! ©, STHHT hadl TohH aHG TR HATERAT AT YEER HyR U
T+ Affe TE RIS B T& dehlls del T3S AgTelde [awpyErg i fasg
T d9eg8a (098-WC-0030) &l e [HdeaT MUl den-e ARATeg
faRar gl ©, STOAT AR GEUANT STH-T SRR (HammEd, 2096 @i
faW 30 sr=ria AN WA I TRITHT THHATS ATUR TS TR TRYH!
THTUTATS FREIT e Gae TRyen! T

21 YHTYHTE UREReT fd. AUTeT TR, Hated JHaerd, YERR (Y3 T REad) 7&7 (094-CR-384%)
e fAfd 20¢o 190122 T



fawo vrare fafavent a1 ¥ ga-Ragan fawfad fafdsrenes amer - 79

A | qeF, YHIUT X FHEAT [Agrdesal TAY Joargd el AMAGIeH gate
yiaaTifasg Wa-, aeqs ¥ fasqa-a JHTT Ud T THeh! (SR sgred
Tih! < | TRUTTHEEY, fafiy sTeTerdal HiaaraleTs arst a3 kel thadT JHToT
T BT god I TR e TR Ih hT IeeT TRl B T WiddTelens
STYSTE THTS T TRUH & | T9 [HUiel hisierdl a1 WOTTeNHT fd sqaq=g JHToT,
AW ddehl QY qeT A& Ulsharen! fsqerdr Afard et fAgrdeg g
71U TR S|

2.2& Hifore &f fa. AuTer IeahR2?

KA HEMT SFaclae YRS HE a4 <o Mfde g fafaa
ehfdehl JHTUTESR! AT Td GHETd Jeargs (Cumulative Evaluation)
e G| NS verer ufdardl Arfoie Wien! UTs—eah! 9147 TeritaTe Feqar
GEUANT ST AT "HIh' TRHT B, 2,000 /- GIHI Y TCT HIC THE HUHI, T
Hifegd FEe (Sodium Carbonate) ffSid a=imT g1d €1 & uRad— w8
ol YTl Hifde Td wifafds dea U9 en! 3T sTarede had a9 Igard
FrfaTe! (Sting Operation) @18 AT Yol STER THIT Ispiehdl ¥ Hioargiiad
AU fIhIA HaTean! faifierg faawor (Transcription), 9e5-338 (CD) W,
TfaTEiel STIH-TeRT ShIHT S<h TR 9T a7 fady SeTeiaaHel 9o T
FUHT IHHGFEHT FRHH WU TS TR TRehl HTLATATS Frdg T il
TR THTUTSRT AT JE0T TReh! s |

T AT ASTATA JHTIT T, 2032 Tl THT §3(F) T SHT 3Y I I HLATR
T 76, ATYfeh Ufafee! AreamaTe Tgfoa 9ea-gea a fagdia sficaes
(Digital Evidence) WISGRI =ITaHT JHTUTEHT FUHT YUT: ATel T HHg gl TE
Ul B a9, el da1g T GieiaTe ISR YU deaes, Gl drafigsan!
HFETATIHE U FHUH, TAT TeTd SRHel HIeoleh! aegiefaare ufaardrer
WegTet  RTad AT TR feruent v SIS Qe e g ATUeT STaTeTden! ey
il

22 AfSig = TSI b fa. AUTel TRAR, Faled ATerd, YEHER (4 T REad) 7ET (094-CR-344¢)
e fAfd 20¢o 190122 T



80 AU IR S R0¢3, -2, -9

T8 HHAT ISTeTde Ardahl fawpyars i faeg T ¥9q (e . 0vs-WC-
0020) T HEGTC HARGAR GEUANT ATE=I AGNT FawTaet, 20y & a9 30
AT HINA QR it aRIRIfae! T8a difdher T TRenl B AT
FAR, I aw AT gefent Ao SATGNTe! IUTey TRITH! ThHeR! UTHTTOS Hed
Y § A B, W I A WA=, TS T THlg, YHIUTEE IUcTed HUhI
AT IHT Td: TWHIS Ure+ fARuey ARt Wieed | Tfe S aTachen! 3170 W&~
THIUTEEATE STRITIT R SehRIed davel Y g Wl JHIUEE aIfifgent @iy
HIAT Y g

RO, U fadienT hael AT IHACTS "I WS THTEh TR,
THTOMIER0T WU e gare, fefSied yea-ga wmmor, wiefigea! TRAm™T
THUF T FlaTaih! AT 371 WRRIRRATS YR ST T+ TR ATHTH B
YldaTalelts i $UHT JHTOT &S T ®waEUa (Entrapment) & Uzt
Rifereeg sredierr 718, Tater steradaat ufaardt ATiolg Wiems YemER Haror U,
0¥ @I W 3(3) ¥ 3(2)(F) AT &g T IRAMT 3&X 74 AW rererd
FHIGHTS ! THEET I I YHTUThH! JgHT fHetch aral dl haararg dat T S|

2.2 durTt f3. AUt TR

T e Al stexae qem vat-fauerent fagH wrE aariesa s ffa
A Frofaadh e e, gRees wiardl dort Eeears 94/ fead e
AT YEER fAaReT U4, 2096 i THT 3(2) THIGH AW eTad weATSid
IS B8R T TSI ! 2|

Tfae Her s THTUTEEH HeaTgH TTal, SUHE WU A Uidardiel 3TE LRI
FHE TYHT @bl WITEIC SRHE HUh! A& | Ulddrdiel 1 IhH AT dTeeH
Tqh! HEEITHT HEA HIATHT TR ehT AT WAl ST {TeRT B | I THTTUfS A1
Fd g EUHI aEUae Sodium Carbonate Udigiurrl Afdsies a=
fRutfaes ymToT ATE AR e AR |

Sl ST FHHAT fUhT I AT TerT fIaR0T TS SFETeTaHT TRkl
R URER farememelt <= | fafiy 18 ISeerdt Hig leitel fREgaienl &roT

23 QSIS Wgen! fa. AUTel THR, Taed HaTerd, YEER (49 ¥ RFad) a7 (0vu-CR-268¢) TaeT
fafd 20¢0 120132 A



fasu vrare fafavent HqeT T gu-Ragan fasiaq fafasrenes afmar 81

I ATl Wl TR TR qoT 30 IRhdigsa Ui Il a1 Fafedld
TR e s |, e/ fafea yaruere uf gfdardial ga Wt ar
A TeTUeh! TE GfE g Hohehl ar&aH |

YETER ST TR T TATUA ekl I chelel A sRTHS § AT Tt WHT0T
T THh HfddTdiel g ARl T Lol WA felTeh! Aaradaid [d &= JHTuTeEre
IR & AT 0 v Agraaid e FHofaesare ufauifed wioe! ©1 wega
HEHT A AT dcd W= ¥ Ll YHIUTETE 4fE g ahehl &

3T AT Ifeetad TR, SHROT GYT WiddTied RIgFaaaden! STTETHAT ALy S1grerd
FIGHTE A TRTIGE UTAaTGIeTS Gl G682 TR TIXeh! tharell fHeteh! Tafdar 3th thael
ISt W YARTAGe Ulddrdiel ARIUT HgaTe HHS Uk 368 |

3. & FE=aear T fAdamyma: iR Ggdtent uvraaT Fufagsa)
fasawor

SAferaeT fasupraTe et Ve qerT Tate sigTeden! JadT-e Setemaere
qUH AT AU ISRl < JUITATHT YETERE! [, lohdnTd
AAIRS T JHI0T Tgael ST AHGATE gaer Fat feun Fdy W 81 3%
THIATHT ST AR GEUINT FH AFN AFarae!, 2095 &1 4 30
g &= (ultra vires) Sgt T AN IHH TANT T TMRA HH
TFeId SrdaTer (Sting Operation ) ATthd YHTUT Hge T4 TRUTETHTTS YUt gaat
AU Y| I AT Ay SfeTed aUT Haied ATddare WU fafes
TFOATEER] UTTHE NAT el =A1eh FRmawdT ¥ =i fadierme (sreran
SERIUNTA f9=aT) 1 gd Tdieh AATHEE TaaHT 8l T

3.¢ =T fA=aar (Judicial Consistency)

HAftaer fawpare el haar/afruader sfgws SadaesT dJa=
A ISIGRI =kl ®TMUd fagra "3fa @t ufshar”" (Due Process
of Law) T &= gars (Fair Trial) Ufcent 3T Uidagarans fA=aear fquent
3| T (AehTg ATthel g TASHT T a1 el S@IUR YHTOT IcuTes
T (Entrapment) &RIcE 3faddd uid: Hecdlied TRl B Ufeedm
FHATEEHT HATARTR TR 30 T FTHAYTHAAS FERH: TWHR TG Y TTAT
Hgfeld AT ThHeRT TTHTIOTeh ATE[TelTS L HITS TRUeA! B Sfaleice ATHdTsH
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T&TeTTE hael Tgald Jaeehlohl WHT AT A4S e fafgent i &=, &8 ¥
gRtatyes g (Independent and Corroborative Evidence) U8 Tud
FET Td AR FATHTTHT UTehdTTa gl T ATideh Siiicer! gRfaddr et
El

3.3 TR fadgryme a1 gfeeiunTa fafdear (Judicial Divergence)

e fawmar B G aEeie wEiagaan AT Agede
fAofaesnr e smaefier fogar ar fadiursmaguf gfSwives id yaa sar 2@
TRt B AT TAReTIT [EgT T WHTUTehT Hearge T Aioitehl ' YaHTE! a1
afgsgyet (Prospective Effect) samedTen SR 2f&T! &

TH GfEeRIUT (YUl GW®TSeh! AT ) : HIqud HEREAT (STEd: SIFTRIGE @3l aT T
T TET) T Ied SUEel A Ay WEaHUte = uRfAfaS= a1 FeEe
THIUTES (STE: UTfafdes Yo, Te-Ufaarcien! Uiet) el UTHTIOe ST T Al
g B8 TIE ATAhels Ut Ahig feguent e

fadta gfeeior (FfRTa JHTUTRT UTerdT): J9eh! Sles fauiid, e @f a1 a1
Hepre, SSeh! HEAT A ITSTerdel (TH 30 AT gyeh! 31ef SAfHghet T I
U1 Bl He AT TG B | TGeTd aXHal HAY WY ardi afe ffEe dem o
Wa fefiea g, FHifdies WeaRith T Sl dehuAare e AHRied $IAT
MU 570 W QNTATG 7 HIaH T{US WA TR GEhIT Td TRUH! Bl

Y f9FaT shaet TE T Ulohan TRl STAgTd TR WTHTOh WRen! TiaT feieor
T =Tk fadehenl ToedT 811 T, a9 YehReh! geehiunTd fafaerdrent aresig uf
et fawpare ffivel Faea Aue YRR gl aiie Fd9ER ¥
STH UGIAHT T3l SHahIcti= ¥ ARIATd ST HIaH TReh! aeddTs 5-hR T
ik

8. YERRYEH] FUTYAT Faled AaTdden! T 3PHIuTh]
UHTd

T QNTATg! UfohamTa ATUGUSHT TE YHTE UG B
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8.8 THTUT Heheld ¥ HEATg-HT THTE: SRTHE IHHET deaT:

HAfeaeT fawu] yame i JEmr wue! hadr geard Jdie seradd
T & SUHT TGO TRl © fob FATHHHN el T IucTed TRITH]
THH (SHST THH) THTUTERT SUAT Wi gar |

TR T WA YHTUT! He<d: 3ffear/fafsdr, seus, T uge anaftent
T ST WA~ JHTUTEE (HuTies A1+

ehelel gAY a1 &g SURESTE Hehfeld TehmHT SIoTls SHemid g gar
fefSiea ywUTeR! geargA

CD, Hie1ed aTdf, T goldeli-ich Aaeh! THTUTh! W<adl, I, T8, T
ol e gque

TET YATOT faAT Tad gfE Futiaes g e

8.2 ATHUM [ T H3ume srfamrent Aga-

HEde Wed Gargsh! AfHR T Id Uiskar (due process) &
TREUTHT STTS feuant B

fRg svgd, giUs a1 sMEeds AT TRURT  SRpg-
YT SE G WU TE HTah! B

YOI ATHh! ATk STE HIHA T SFaTeicied AIo TEd TRl
B, U FILAH! AT T ATk T 37018 gAfed 168 |

.3 =TT YHTGeh! ATaRlih TIoma

I Fesa A9 FIH 30 a1 JUET A @ wRATATY F&RT 7+
Hera|

THS THH AT ATURAT QAT T 74T FHI HUH! B

A, Ta9a-1g T LerTh YHTOT UEd T-{U- Sreddt afiuen o1
HTHT UfohdT T ATHITST GAHT HiAET T HT[Aehl A& T Hfard
YU B

y. freenyf

qaled falddenl dagie gofaradre ufauifea fawpar fffie a3
FEIATH (AT HHATGEHT S<h AT(Ueh GIeehIUTe UTeTehl YETAR SE=TehR
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&ISHT SHIH! ST, UishamTd gl (Procedural Purity) ¥ =i fas@=ardr
giAfYa T gEHT GeeH e eS| ARGER gEuanT AET A
famTaett, 20y Ht T 30 w1 EdeE Mivd TRUTRS! ATRE Farad
THH F[EUFHR  HETesds WWER ¥ HEH FEOT &S T
(Entrapment) IRUTEHETE o TRTE 9EA8 T IATeh AJE=T-dsh AfHURAG
e B R Gdere fEsir el =l AfSaTd gHTEet HRUT SgEEER]
epm, TaRiw J1gTerd X 99 Tated ATgTeiae YHTITeh Tga X JedTg- T1g! sfaerm
U I ATUGUSEE AT TE T YGe HUHT B

T YGATETR AIH THY FRY & 8l 4, SuTeten! =1ideh JoTleliel YERR
FE=ITeR! HGTMedTeTs SATHHAT 7S Taf ARehen! Taws a3l g (Right
to Fair Trial) ¥ 3 &t uferar (Due Process of Law) &l Haurfeh
TIR-CIATE T T84T 7T Fefeld 3fEhIT SHUATTH! B| TFaTd SHG! Y GarT
TGl Tel: If<h TS (RUET Sereel wXEl, SATWAISH Uafet 31 T, Telg,
T fefied ymTUTEES! AreaHaTe R ERfed dave I U ATy wistart
ATIRATENH] AT TATIUT TR B | Iz TH YehReh! AT =T T FHTOTRT
FOR Al hld AUTerehl ISR <A1 HTGAD! JUTER,  STaTeTdyicen!
ST fadTE TR ATHAHT STATS 3% Tl Sl ¥ fasga-ia eyl o




[N

AUTTHAT TTdahid geRIGHr-¢l faefad

T UATHAH & ATk UfohaTelg THTaehil T gAfHa 7 wrifafd sient
iRt STufRETd WEws | Hfafe HIe TR HFGRT Ve S Resh! Tae
RIS 7w, fafer qer ufskar RuRor et | e ITaR Wiey aradhgsdd! aTil
difehe 9T 9T (Time Limits) o =i sffeaar T srearides faermeeg
e I TTEB | TR FH-YHT T o HAaTeTdel Jafeld Shiehl e 71¢ AT
g IHa SN 1< 3T B a9 AE@H TRIdGHd RTGHh T gared
rareraane faenfda fafasmeia g uega e |

TG T Gl STURUTATS TUTe! I TOTTATHT &7 $UHT 3§ GEHIUETE ot
S: "geRe” (Statute of Limitation) ¥ "#=1g" (Limitation Period)!
BTG HoTd: AITeld aT Slleel L@ a1 fheusl gaf T+ YR 99 HiHATers
TS, STHeh! AUTGHT Tt Ui IS a7 ST T ATl a7 el IgTerd T Feafsia
TehrarmT waer T e | BarTe TRt g9 ST T Wifafee g qUdhTe aEers
=fAe UfshaTeRl Y% a8 a1 TRUMT U IoTe Afehs?| I gt garme o
T Afa | JTaTeldel Harehl aed (Merits) Tos yaer 1 JHTor gdieror e
T

"HIG" WAl HETh U&TEE STSTClqHT o g, UidSTRdsl adi T, a1 el
FSTedR! hEel a1 ATeeT Bt Aget Afdee! dgehl HareTaHT grdes a1 fHdeT
TR T AT HafeeTs qende| 3! IsEHT e YelelTs sTalad qHel Juredd
T A3 WA RIS (YT Trarafe digden! Gaem = =1e &1 §arIgeH! JermHl

1 qTga =IaH, "SaTt wrRifafy diedrent e AT, FRadT X §aRe, " Q@ T Wieigl Shedl
et Fia giedent, (feraqy: e =fie ufasH, Jurd, 2004) |

2 qRICH TohTe faeg TETE FT AR Tid, Re 7. oco-WF-o0otR, fawa: Saivurdd, wdter
A, & Ut ZoTerey (3t ffy 20¢R131¢)

3 eIt 3 TR (i) T, 2008, T 2331
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TG Fel Al Uepleh! g7 | g STfeten! TR Icad HTHT BTG o1 T TS
i faenfaeh! s ¥ =amfis rean gad Ual TRe &

3. TTGeh! Tepld: HRET T hraffafeTd gfeehion

STRTHT HE U¥eh! SARRT TelTs |1 HETh! FrweHT ATHT 9HTS ATen! ol FHfda
SFaff o Fgd UHTT Higd STaTAdHT IUTRT g =t Hel Ueh! Al a1 HeITells
T & TR | “TaTe” T[T STehi UeTaTS JJarsdh! Hidh o U frgream amenfid
TO | Tl Achehl GehITURITAT A T YT TATRT 0TI T 9 &t tferehriiet
W fhfaAd wRaTel T FHufawr gt 3fae ude wa wadT Widide =t
g &

TTgHfae el g fsTerdT I WeadT HIam T4 JaeHe! A sTee [aeg
TTNERT At et U ) fAufg s, ST ST ThTe UL, WATS IR 3 UHTOT
U 7 Hidhl UgH TRAUCS e AT Gi¥d 81 I9a Fofg ufsharerd @
(Fair) =1 (Just) ¥ Fwaer (Impartial) 918 HEd ¢85 1° TE GaT3ah!
HienT (FITG a1 ) g YU H1d HIRATE! WIdhide ATadh! [Agle! ufdga
&3

U Pt AT TS FIRATE! T HIET a7 SATH TS TReh! TEMT ot TG
TS Fl hET a1 TG IWR GG T AThR B | Y& Fareld af GrRiaeT
Gd A Teh! HHATHT o T+hHT It F¥heh! §agRT HTUR I HRUT Wic!
T e SR a1 ge TRU; W qeTehT Yatel GARIde g STeTelanT foueh!
forfea oo grRIaeus v | JrRIdeHe ATIHRATS e qJaTed! Ao
U REEE]

* yfdaee Hated igad, el a7 Re HeImEn ¥ A= AfIaad Fes 98 T84, (2099), Fgew
(Lockdown) &I 3TafeMT gerITE, RiTE, dREerTIden! Aol U] sTeaedh! e ud ¥
(TRATEET). A.HLY. 2000, 37T 2, TH0TT 7. 2083%, T Mfd 2009121241

> JAHIIETE <TuH fa%g So1l #=1erd qHd, FahTT 2008, Hg 4, TR 4. cog (FaT=a Hqea
g goard, thaar ffd 2093109 10¢) |
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3. TIUAGeHIT TG U X FAfSraar

GRIAGeRIT TTee dee! Sfareidehl U aT thgefiehl serel Sitd qe Taieior 71
et e Memadre TR anT 7 mifdeedl TSrddaT ST difchTent
AGATATS THEB 1

et Gob YARTAGH T Tl HTET gl | GRS T RI1G 91 FHATEHTATS et
At TR 81 Tt T AaRITESHT G H1 YR HUe J1s;

eI TeT a1 IR ASATHT g W§ el g dTen! 9q &ier
e,

U] BIOR AHTRHAT haeTTehl AT dHe HUah! ffdes,

A JecilEd FTEITHT STech ISIGRI HElh! BT ~IraTeierel el
THTUTIERYUT TIRehT § ST thacTTen! ekl [eTqah! T, ¥ qaTT JErehl
FHAT AT HOeT JETERT TR Afae & AT haere
Taehet fetuent fafaeto,

IR Gargen! fot fefeor nivgent i gerent uet 311t a1 fstent arivd Sufd
TUH! D T TG ATRERT AT 7 TETeh! TAell ekt e A HETehT vaTet thaer
AU UTET UTQeh! AT I aeT Tl 81 iy Her wue! e 3
TR JUITTS TaR T HEHeT THTUMTERRUT 1 GRTaT Agehicl JrRTdaHen! RiTaeh!
ISR AT T8l UTCeh! Afa ram el <aramefisret Sgar yArofieRor TRent
fertaTe 7 i)

8. GRIddTeh =aTq T Hiaen

AT HETHT EHAT k! SaTT T TledT, 2098 &l G 20y & GARTAE T+
1S 30 & AU B ¥ WISTar qETeh! 8T Hooh! Thieialdl wrafd e SiegdT, 209

6 3T TETHT bt SaTHT HRITITA TR, 200% T W 204 T TSGR HEHT Jd! BTt
Frifafe Ffedr, 209 F H 2381

7 T WISTRN wrRifATe HiedT, 2098 T T 238 (3) TR qaT HRIfAY HigdT, 2008
THT 204(3)

& IhT QAT SRITATe TfedT, 209% T QW 200 (3), 04 (),

® el WiSTaR! Srifafe FigdT, 2098 T I 3% ()1

10 yeeht ATt rifafer |fed, 209% & THT 204 (8)
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el W 938 (2) < &TET UTTeh! fAfdet TaTet TXehR STET g TISTardl HgTeh! gehAT Yo
&1 ¥ 3= e ot TS QrRrae 7T Her Sl el T6eh! © | G fasiy
AT U, 2095l IH 29 o AT Irgreidenl FHARW R AGHAT Hael
e ffde 3y e gRdes T Ta =1E ! 81 I 7 1 fa9w TesH
TR T HITE QrIaar 3o 3 3y T Rgra 51

Iq FTfeTeh! TR TRt FTE o AT ig dTfeehl TR Trieh! HRUT Gerg
RITG AT HTS FIAUT Weh ©| FagTea! TeR I FRU™edsn! SHERT A
T e StfRrehTRIeT = F stk FTE T LHTE TRTeE U &alf 7T 7|

HHIT SFTTTITAT BISTAIRT HEToh GhAT TGIHT I [eTamTehl RITg! ! emfafed, ami
TETh! &ehAT @Y TTamT’2, fadie sTaTeraen! thaaiieh! gahHT 2y feram!® waTg oeTs

Tfche TTEIT Wh! B

3 ThIg ATeteh AT TR SRUT FITG a1 ARIE T[SehiAT aglddh! JTare fors
TTE 97 ARG T UTgeori

- TTG a1 qIEHT BIIoR g U SAfehen! lel AL 3t fobfan ar ferfian
TIEH! AHATTT TR & Teh! BRI FTE T AN T[ofel T T8 §g
et fafae s =g 916 29 fom,

- Geohdl HUeh! SHRUT TG AT ARG il WU Peehdl HTeh! fAfdet STcient
7 STeeh Y o,

- STEY, ufed, femTa, STeY v g AT YRG! SN AT 31T g RUTH
HTeSTieh ATATATAR] FTE S WE T1E o1 A T[oichl T STet Wedehl Al
AT HTe Gereh! fafdet et =g e © fam,

- Hdeh! AUGIUTHT ULhI dT AR Fw¥eh ST HRUT TITG T ARG T[Sidh!
T 3TYEI0T AT AR T¥ehaTe A Weh! MR aTeienl =mg aéeh 2o o,

11 kT WISIGI! SrAfafe HiedT, 2008 T T 238 (2) Hl Uida-TE AT
12 e7eht SaTelt At HfEdT, 209% I T 2331

13 f4QIY 37eTerd T, R04] I 99 |

14 yeeht AT Frdfafer HfedT, 209% & W 224l
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- JehH, SETCTHE! TG ST g Tieh! HR0T =1g 91 dRiE Toiehl WY
T faug soeR fafae aTcient =g aTeds 2o i

- Tl GHCHTh! SHIRUT 3T WE dT AT ol TR TehT HROT fege T
THA 9E FTIATTHT HAT WS JUDR T Teh! ATEITH] FEIT HIRUT U¥eh!

fafae ardent mTe aTee gy oAl

FE TSieh! RITG AT FHTSH g f3ar &l ror T uRfRfa wie e gie
T HTGF R U AT Heli o 7T U g8 | Faletdel 9l (Hde ARt #-1dd ST

Y TSieR! TATG, ATHY SHTE YARIAE UF gdf 7 Jas |
Y. Fafeg IreTaddre [daad A

y.¢ fagiy U AaTedad! a< Weh! A& “SF A /T T
JreTerd qut SUHT et Afde &o faaa =g or urea

Pl UThiceh SUAT FEN aT 3 HRUTA s IRFRATdeh! TaeIm™T Sarasne
weH g Fafia dar-vare s TRust @fd 2008 W I ¢ TR awEwd
(Lockdown) Teieh! fafaement sraferes =fiics ST RETEh! WaTST=ehT @iy
“S[ Hare” (Zero Period) A& X AT “ AT T2 &SHITG, WG, AT aT
Y& AGTATHT AT P TRAE a1 e =Rk e wqd U fheus,
TfaSaeu, SASRINTIS, GRIEeAUs, $f @ WG a1 HafemT &g oo it fhem
ThueRt faes, fafEd Sare e sai-aaen @it fom e anfe o v
AT HTH HRATE! TSI IR TUHT A0S Wl E L el AR < d
30 feAfos TRIGEA T o T Fate sTeTade gl Ufdures et 1 =
UfeSedl! T Hated Aerada Jaea-THT Ieaiad 3o i Tafeers suafd oar g,
It Tl IXeh! ATHTRAT O TTRUeh! THT HATATS &o 167 fowar et B

15 gfddce Fated sTarerd, Hel a1 Re Aeremar T o= sAfdaen g4k 98 FHa. (R099). el
(Lockdown) &1 &M g/ e, WG, dREAdHT AUl Tah! TgasHh! Mehrar U v
(TRHTRRT). AL, 2091, 37 3, fFufg 7. 9028, Tae fAfd 2000121841

16 yfciagen STRET JAfAIghd aTcTTStt UG UTUS (Fated Jgred), e 7. o¢2-RE-o%08, fawa: smmer,
SIS, GETHel T TCUTE THTch! STATAHT GHITS, TTe, ATRE g deh! ol Wbl Hgash!
e Td, waleT s1eTed, Jad YUt goreltd (3eer ffd 20¢R10%123)
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Y.? [F HTE [STReh! Yfddrdiel GoRTae 7+ o

THISIGRI HEMT G SATeldeh! FTE TSI HIR 6kl Afdardied Ui TARTEE 7 TS
AR It 1 faeg, AUTeT TRHRY WUeh! dfche g HeMT Afchel TR T+
Her T FeTel SaTeTclel AT TRl © |

fragaet I, faeg o7 STaTeTd WIS QR STUa! dfehs e TETeh! §& 7ITG g1t
SRR TSN STETATHT IUFRT T9E =TTk WfehamT Fewnft Feivent T 4
Frareraste fafsa ffawn dt Ragerars e T STikarren! Jsira g qer efdyfd ges
HRIUA T Thdhi HHA 91| Ith SOl Frf-ade] sHHAT [Hdas a9 &
ATHT YohI3 URUTe SIS Heleh! WisiaR! hrdfafe Gfedr, 2098 T a@T 232(2)
FAIGH  fagURl HHCIDl SHERIhT FURAT I ISTelddhl  hHAST
HRITRAThA Fa e ASTATHT JARIEE i T SA1QT HeoTegRel GEAT 718 ST
T YfohaTHT TEHTT THUH TR Ufddraiel JRide THaa ae A9Ta
TAGHA TYRAT Hageheh! TGS di 1 RUs TRepl | 6l TUSIWR
FYIGTHT IRl GRIAGHTT ATGRR GRIAET T Ure+ /U3 fawgsn ar gem
R YU B

It g e ¢ YUl 5! SgHAETe % J1G TSTRdn! Ufdardied Teh
TETRT GRIAE T UTeH RN TReh! B| 1 UfdIerel q& 7Te ToTik qaeh!
HATITHT U Teh dagr RIde T+ U3 3Th! e (JURR) bl B ST9HT
“SiepRfgd THTUTETE TfdaTdient R FHTToTd 7 foriarst ardt uet, (FuTe TRHR)
HT g TSGR el BhHT UfddTal WRR AT a1 Althel R1G YT JHEHd
ST U&7 T ASTATHT UM THUh! HATITHT Tehueid FIarschl ST
SO gaT Hiau [T THTOT et T8eh! a1 TR ST e faemmare
T et WA g He | T&AT HEATHT ST 2ifeh ot UHTioTd WQR srdeh!
fEfes g sraer uiddrdie! TARIdaHsTE UTed g 17 el e TR B

JET UThfdes =l figid U3er Agwaqul ue fAsaer gaams & | QAT
FHIAC TC Ulda=e TRITER! STedh, TISTGIRT hI-THT T faegah! thaeTHT il

V7 g8 T g, AUTer TR, AT R0¢R, HE 2, WIT &Y, FAuf . ¢e3¢¢ (Hate ararerd, qut
Toa, 3TeeT fAfd 20¢o1031%¢)
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Teh g GRIAGTS et Garseh! UTdhfdes ~ardehl figiedes A9 Ageh! SUH]
A0 {3 AT Tideh! JTEATATS ShlAel (AN TReh! FGEATHT dTeeh Jalerde
TR T Ao 9 s et B

THA TR UTehfdieh <Araeh! gl 2T Taws gJarsa! g s=aid 38« Teh
qEHR GRTAGH T+ UK, thaell FHTUfieur quen! ffdel Teh aufesr Tadhel 91T

T Afthel GG T HFo |
Y.3 HITH! Terehel Reh! [HTAATS UTaT UTUeh! Al ATfA=18

HJeh! aaTt Hrdfafer HRdT, 2098 N THT 20y 6l TARTEGT il Tae !
B| Ueh! IUGHT () I “UARIEE T HEMT Heh! Uet a1 fstent aiid sigreraa
BIOR W 5yl GARHT GHUTTR! AT Tenl ffdat T uet gifor 9w &ael
UG YIAT ST TUHMT T a1 i HUen! ffdet 0 fafes grmae 7
G HEH s |” Wl Iecid TReh! T JUATUH i Faariie 984 dat
T ® A U HaaTeh! quf o daR qUufe fstel dienl Tarhat Qe & 4 36
kel figet MfaaT A ITTE haetien! Ul ogehl dRAT SR g WAl
TG Tated STeTadaTe [Rgd TTauTe g heh! a1 B

I Ukl IUSHT (8) AT “IUGHT () AT Ak FU AfGTRT WY draf HFel
AT UTUehT BTSN a1 e HUeh! AT AT AHTh WY HEh! Tefel el
Tl THTOTERIUT MTeh! © Hia"TaRTHT hdeTeh! Taehdl feiuen! fRfde die feafasr
GRIAE T Ges” | I8 Al © AfAT93 HcTehl Tahel HIRUSH 8 94 B
HfgATeR! T THICT YRS Wd: UTeT UTUehl AT T STawT Wbl S|

T RISTERT EHT bl TIorarl Hfafd dfgdr, 2008 & H 23¢(2) A
T TXeh! ThEell AT A= AR IR o T Tafed haretl HUeh! ATl UTgeh!
TRt TuTer TR AT g WiSTErRT qerenl gehAT Fadl o T 3 qerm die et
QRIS T Fe SHae © | AT U (3) AT SHeTerdaTe GaTs gareht sd qeleh!
U&7 a7 fisTen! aTied IURRI HTeh! aT fHTenl i qadmil IufeAd W ded Ul
TR O ¥ el [l AT VU o W HETR! TaTel el hae WUeh! ATel

18 T FIv [5G 3T STaTeld UTe THd, ahTT 2008, 3T 9, YT &%, FufT ., g0qe¢ (Tt
STETAd, TR ST, e FAfd 2098108 10¢) |
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TTURT AT W= AT TRl B | TE haell YHITUIRI0T WU THfdeTs UTer araent
A mrus RS

YRIdGH RITGeh! MO "Auig At e gArent Wfat ar thaer yHTufieRtor
Ut A" qur Haer Taeha AT UTeT UTlen! ffd fo<ren! saaerie awsr 3
Teh TR I fawg s-eht fora |

el G ST ot fd 3= S1grerd Ui, AfeldqRadd . . 0. 2006 b
o FUTE . 9069% U TETI&THIUT AT TRATIT Tdied TgTerdel UTeT UTueh!
FRIATS AT Te, “T AT 968 IRl TRl § 9+ U Haarh! guf o
TR TUTES fASTel Tieh! TeFeheT TeTUehl © 9T ITh -Tarehel TeTUeh! TRTHT AT IS
OheTcTTeh] Ut TIEahT SIRAT SIHETT g gal f-isTel Hejehl Whietardl ahrifarer Sfea,
2098 HI THET ¢38(%) THIRTH YARTAG T4 JAISHH il fafdad $uct omer
SR UTUeh! AT U | HETh! GIarsdhl fe et ar fster wiafees! urefa
T ¥ I AT T6T Teh! = STTRHT HTS thacTehl STFhI<t WTe HTUehT
AT SRTE =AM ¥ Gihagd AT A" | T “SHIAHT el HUeh
fAfae Te aufuf® @t &rer urgent AT 9 SERTe de&ieh! GARTde T4 =g i
GATUER a1 Tgetren! gt wue fadfE awg Saere quiae TR W
YHTOTTRRUT YU faaTe Ueh o SAdid YOUie Uiest g7 | =it T SUHT AT
! B

T IeATGA BT AT I FHTT Tt AR HHATATS AR HR oal
T JHTUNHRUT THUHH TeTel T feigUent il ATYR, THTuTR! fasesor
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Juvenile Court as a Component of
Juvenile Justice System in Nepal

£ Prof. Dr. Laxmi Prasad Mainali®

Abstract

The article denotes timely and contemporary issue of juvenile
justice system. Concept, meaning and definition, objective, role
and types within introduction to the juvenile court, key aspects
and characteristics of the juvenile court, types of cases heard in
the juvenile court, development of the juvenile court in the
United Kingdom, United States of America, Australia, Canada,,
Scandinavian countries, India, Sri Lanka, Bangladesh, Maldives,
Pakistan, Afghanistan and Nepal, international instruments on
Jjuvenile court such as the Convention on the Rights of the Child
(CRC), 1989, the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (the Beljing Rules), 1985, the
united Nations Standard Minimum Rules for Non-custodial
Measures (the Tokyo Rules), 1990; the United Nations Guidelines
for the Prevention of Juvenile Delinquency (the Riyadh
Guidelines), 1990, the United Nations Rules for the Protection of
Juveniles Deprived of Their Liberty (Havana Rules), 1990; the
United Nations Guidelines for Action on Children in the Criminal
Justice System (the Vienna Guidelines), 1997, the International
Covenant on Civil and Political Rights (ICCPR), 1966 and the
Standard Minimum Rules for the Treatment of Prisoners, 1955,
national laws on juvenile court such as the Constitution of Nepal,

* Senior Advocate, Supreme Court, former Vice-Chairperson of Nepal Law
Commission and former Head of Tribhuvan University Central Department of
Law.
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2072 (2015);the Children's Act, 2075 (2018); the Administration
of Juvenile Justice (Procedure)Rules, 2076 (2019); the
Administration of Juvenile Justice Procedure, 2080 (2023); The
Guidelines Relating to Procedure for Diversion of Children in
Conflict with Law, 2080 (2023) and the Juvenile Court Rules,
2081 (2085), judicial responses to juvenile court in the cases of
Advocate Balkrishna Mainali vs. Ministry of Women, Children
and Social Welfare, Advocate Santosh Mahato vs. Office of the
Prime Minister and Council of Ministers et al. and Advocate
Ajaya Shankar Jha vs. Office of the Prime Minister and Council
of Ministers et al. and conclusion have been incorporated in
article.

Key Words

Juvenile justice system, juvenile court, juvenile Bench,
diversion, best interest of the child, adjudication, disposition,
probation, community supervision, rehabilitation, adult
juvenile court, status offence and juvenile cases.

1. Introduction to the Juvenile Court.

A Juvenile court is a court having special jurisdiction of a
paternal nature, over delinquent, dependents and neglected
children. In juvenile court proceedings, due process requires
that juveniles have right to notice of charges, right to counsel,
right to confrontation and cross-examination of witness and
right to privilege against self- incrimination.” Juvenile courts are
tribunals established to deal with the special cases of young

1, Henry Campbell Black (1993), Black’s Law Dictionary (6™ edn.), St. Paul,
Minn. West Publishing Co., P. 867.
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people (usually between ages 7 and 18).> Juvenile court is the
cornerstone of the modern juvenile justice system. It is the
principal agency for determining the official outcome of
juveniles taken into custody by the police or placed in
detention.®* Juvenile court is a small decision- making body
consisting of judge, probation officer, police, parents, lawyer,
social worker, child psychologist and the child. The trial of the
case in court spreads over different meetings.* Juvenile courts
are of special and limited jurisdiction which are sometimes
referred to as specialized courts. It is not the purpose of the
statutes creating juvenile courts to provide additional courts for
the punishment of crime. The purpose is to establish special
tribunals having jurisdiction within prescribed limits, of cases
relating to the moral. Physical and mental well-being of children
to the end that they may be direct away from paths of crime.
Juvenile court is not designed as a trial court in the ordinary
sense. Not only is its purpose more reformative than punitive,
but its method of operation is very different from that of
criminal court. Technicalities and formalities are largely done
away with, and its simple procedure is designed to gain the
confidence of those coming within its operation and to enable
the judge thereof and to best guide and control its wards, with
more consideration for the future development than for their
past short comings.’

2. Jack E. Bynum and William E. Thompson (1999), Juvenile Delinquency: A
Sociological Approach (4™ edn.), Boston, London, Toronto, Tokyo and
Singapore: Allyan and Bacon, P. 496.

3. Gus Martin (2005), Juvenile Justice: Process and Systems, Thousand Oaks,
London and New Delhi: Sage Publications, P. 194.

4, Bishal Khanal (2000), Regeneration of Nepalese Law, Kathmandu: Bhrikuti
Academic Publications, P. 130.

5. American Jurisprudence, Vol. 47, P. 992.
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A juvenile court is a court that handles cases involving crimes
committed by children, or cases involving the health or welfare
of children.® Juvenile court, also known as young offender’s
court or children’s court, is a tribunal having special authority
to pass judgments for crimes committed by children who have
not attained the age of majority.” Juvenile court, (also known as
children’s court, youth court) is special court handling problems
of delinquent, neglected, or abused children. The juvenile court
fulfills the government’s role as substitute parent, and, where
no juvenile court exists, other courts must assume the function.
Two types of cases are processed by a juvenile court: civil
matters, usually concerning care of an abandoned child or one
whose parents cannot support him; and criminal matters arising
from antisocial behavior by the child. Most statutes provide that
all persons under a given age (18 years in many places) must be
processed initially by the juvenile court, which can then, at its
discretion, assign the case to an ordinary court.?

The idea behind the juvenile court system is that children should
be treated with special care. Children who commit a crime are
treated differently from legal adults who have committed the
same offense. They have a lack of capacity for understanding
their criminal acts, meaning they also have diminished criminal
responsibility compared to their adult counterparts. They have
no knowledge to select what is right and wrong. It is futile and
unjust to punish a child for wrongdoing, preferring

5 https:/ /www.law.cornell.edu/wex/juvenile_court.

7. https://courts.ca.gov/publication/cab1417,

https:/ /www.cherokeecountyga.gov/juvenile-court/Dependency/
8, https://www.britannica.com/topic/juvenile-court.
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https://www.britannica.com/topic/delinquency
https://www.britannica.com/dictionary/juvenile
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rehabilitation instead. To accomplish this, the court operates
informally and paternally.

The following typology of juvenile courts are based upon the
proportion of cases handled judicially and the rate of
commitment:®

¢ Interventionist court
e Paternalistic court

¢ Ritualistic court

e Minimalistic court

This typology addresses the multi-dimensional nature of
juvenile cases and demonstrates that different courts handle
cases in different ways.

The following simpler typology of juvenile courts is based on
important variations in court structure and procedure:*

e Traditional court
e Due process court

There is no single model of juvenile court. The variety of juvenile
court models falls into the following categories:!

¢ Independent juvenile court
¢ Designated juvenile court
e Coordinated juvenile court

°.Y. Hasenfeld and P. P. L. Cheung (1983), “The Juvenile Court as a people-
Protecting Organization: A Political Economy Perspective”, American Journal
of Sociology.

10.David P. Aday ( Jr.) (1996), “Court Structure, Defense Attorney Use and
Juvenile Court Decision”, Sociological Quarterly.

11, Supra Note No. 3, P. 201.
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There are four youth court models:**

Adult judge model

Youth judge model
Youth tribunal model

Peer jury model

Juvenile courts usually have jurisdiction over several types of
juvenile matters:*?

e Youths who violate criminal laws, but are classified as
delinquents.

¢ Youths who violate status-related laws.

¢ Youths who are abused, neglected, or dependents.

Juvenile court jurisdiction falls into the following categories:'

e Juvenile court territorial jurisdiction
¢ Juvenile court subject-matter jurisdiction
e Juvenile court personal jurisdiction

Originally, juvenile court was known as child protector and
correctional institution of administrative hierarchy of the
government. Later, it was regarded as the first specialized public
service to the children. According to Judge P.W. Alexender,
“Juvenile court is not a court in ordinary sense, but is more like
a hospital or clinic.” Juvenile court plays the role of parent,
guardian, caretaker, protector, children’s advocate, program
leader, consensus builder and fund-raiser, rather than law

12, Toni Marsh (2007), Juvenile Law, New York: Thomson Delmar Learning, P.
102.

13, Supra Note No. 3, P. 200.

14, Ibid, pp. 200-2001.
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adjudicating body. The main objective of the court is to prevent
delinquency, check the tendency of recidivism and
rehabilitation of juvenile by proper treatment and correction
rather than delivery of judgment. Juvenile court is the most
powerful institution within juvenile justice and the heart of the
juvenile justice process. It plays central role in the child welfare
system. The most important decision maker in the juvenile court
is the juvenile judge. Specially, juvenile court proceeding is of
non-criminal nature. The remedy provided by the juvenile
courts is based on discretion of juvenile judges whose chief
precedents are social case work practices. Toni Marsh says that
juvenile offenders can participate in juvenile court through one
of three types of diversion: Police diversion, school or other
social agency diversion, or court diversion. According to U.S.
Department of Justice, the juvenile court is generally
characterized by three main operational procedures: Intake,
adjudication and disposition.

In some states like California and Georgia, the juvenile court

may also have jurisdiction over juvenile dependency cases
which involve determining whether a child has been abused,
abandoned, or neglected by their parent or legal guardian. The
principal participants in juvenile court are juvenile court
judges, juvenile court prosecutors, juvenile defense counsel, and
juvenile intake and probation officers. Preliminary hearing,
adjudicatory hearing, and dispositional hearings are considered
as juvenile court hearings. Courts in the United States have

extended to juveniles such rights as the right to cross-examine
witnesses, the right to fair notice of hearings, right to the
privilege against self-incrimination, and the right to
legal counsel. Juvenile courts are now found in Europe,
Australia, Latin America, Israel, Iraq, Japan, India, Sri Lanka,



https://en.wikipedia.org/wiki/California_(state)
https://en.wikipedia.org/wiki/Georgia_(U.S._state)
https://www.britannica.com/place/United-States
https://www.merriam-webster.com/dictionary/counsel
https://www.britannica.com/place/Latin-America
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Afghanistan, Bangladesh, Maldives, Pakistan, Nepal and other
countries, although there is variation in structure and
procedures.

In the US, juvenile courts handle cases involving minors accused
of breaking the law, with the primary goal of rehabilitation
rather than punishment, and proceedings are generally
informal. Juvenile courts and their subject matter jurisdiction
are created by state statute, and in most jurisdictions juvenile
proceedings occur in separate courtrooms from traditional
proceedings and are presided over by judges who only hear
juvenile cases. In Scotland, children’s panel works as juvenile
court and in India, juvenile justice board works as juvenile
court. The power of the juvenile court varies from state to state
and country to country.

In China there is no completely separate juvenile court system,
but juveniles brought before courts are processed under special
juvenile laws and procedures. In Bhutan, there is no separate
juvenile court or specialized juvenile units within the existing
courts. However, the Civil and Criminal Procedure Code, 2001
and the Penal Code, 2004 are related dealing with children in
conflict with the law and juvenile justice issues.

2. Key Aspects of the Juvenile Court

Juvenile court, focusing on rehabilitation and reintegration,
differs from adult court by emphasizing alternative dispositions
like probation, community service, and counseling, rather than
incarceration, and often involves diversion programs. Juvenile
courts, unlike adult courts, handle cases involving minors
accused of delinquent acts rather than crimes, with broad
discretion to take informal steps, and a focus on rehabilitation
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rather than punishment. The key aspects of juvenile court
include its focus on rehabilitation and addressing the unique
needs of young offenders, the use of diversion programs, and
the importance of ensuring access to quality legal counsel. The
key aspects of juvenile court are as follows: '°

e Focus on rehabilitation and welfare
e Diversion programs

e Age and jurisdiction

e Court process

e Disposition

e Extended jurisdiction juveniles

e Ensuring access to quality counsel
e Addressing disparities

e Avoiding peer contagion

e Delinquency proceedings

e Transfer to adult court

3. Characteristics of the Juvenile Court

Juvenile courts, focusing on minors accused of delinquent acts
rather than crimes, are characterized by broad discretion,
informal handling, and a wide range of sentencing options,
including confinement, counseling, and probation. Juvenile
courts, designed for minors accused of crimes, prioritize
rehabilitation and reintegration, offering alternatives to adult
court proceedings like probation, diversion programs, and
community service, while also recognizing the importance of

15 https:/ /www.google.com/search?q=key+aspects+of+juvenile+court&oq=ke
y&gs_lcrp=EgZjaH]JvbWU(qBggAECMY]zIGCAAQIXgnMhEIARBFGDKYQXixXAXiA
BBiKBTIMCAIQLhhDGIAEGIoFMgwIAXAAGEMYgAQYigUyDAEEEAAYQxiABBi
KBTIMCAUQABhDGIAE.
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addressing the root causes of delinquency. Juvenile courts,
designed for cases involving minors, offering alternatives to
traditional punishment and emphasizing the child's well-being
and future. A more detailed breakdown of characteristics of the
juvenile court is stated below: ¢

e Focus on delinquency, not criminality

e Informal procedures and broad discretion

e Alternative to adult criminal court

e Waiver to adult court

e Emphasis on child's best interests

e Confidentiality

e Variety of interventions and services

e Broad range of sentencing options (confining the
juvenile in a variety of ways, counseling, curfews, and
probation)

e _.Focus on rehabilitation and reintegration

e Alternatives to formal court proceedings (diversion
programs, probation and community supervision, and
observation homes)

e Key considerations in juvenile court (claim of juvenility,

inability to establish doli incapax detention,

rehabilitation of delinquent juveniles )

Youth Rights

16, https:/ /www.google.com/search?q=characteristics+of+juvenile+court&oq=
&gs_lcrp=EgZjaH]JvbWUqBggBEEUYOzIWCAAQRRg5GEMYRhj5ARixAXiABBiK
BTIGCAEQRRg7MgYIAhBFGDsyDAgDEAAYQxiABBiKBTIMCAQQABhDGIAEGI
oFMgwIBRAAGEMYg,.ttps:/ /www.google.com/search?q=features+of+juvenile
+court&oq=features&gs_lcrp=EgZjaH]JvbWU(qDggAEEUY]xg7GIAEGIoFMg4IAB
BFGCcYOxiABBiKBTIWCAEQRRg5GEMYRhj5ARixAxiABBiKBTIMCAIQABhDGI
AEGIoFMgwIAXAAGEMYgAQYigUyDQg.
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As early as 1920, Evelina Belden of the United States Children’s
Bureau recommended the following as the essential
characteristics of the juvenile court:"’

e Separate hearings for children’s cases

¢ Informal or chancery procedures

e Regular probation services

e Separate detention of children

e Special court and probation records

e Provision for mental and physical examinations

Katharine Lenroot, former chief of the United States Children’s
Bureau, presented a summary of standards for the juvenile
court which indicate the characteristics that many now believe
the court should have. These standards call for the following:*®

e Broad jurisdiction in cases of children under eighteen
years of age requiring court action or protection
because of their acts or circumstances.

e A judge chosen because of his special qualifications
for juvenile court work, with legal training,
acquaintance  with  social  problems, and
understanding of child psychology.

e Informal court procedure and private hearings

e Detention kept at a minimum, outside of jails and
police stations and as far as possible in private
boarding homes.

17 Robert G. Caldwell (January-February 1961), “The Juvenile Court: Its
Development and Some Major Problems”, The Journal of Criminal Law,
Criminology and Police Science, VOL. 51, No. 5, P. 497.

18, [bid.
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e A well-qualified probation staff, with limitation of
case- loads, and definite plans for constructive work
in each case.

e Availability of resources for individual and
specialized treatment such as medical, psychological,
and psychiatric services, foster family and
institutional care, and recreational services and
facilities.

e State supervision of probation work.

¢ An adequate record system, providing for both legal
and social records and for the safeguarding of these
records from indiscriminate public inspection.

4. Types of Cases Heard in the Juvenile Court

Not all cases heard in juvenile court are delinquency cases
(those involving the commission of a crime). There are two other
types of cases: dependency cases and status offenses. Different
procedures typically apply to all three types of juvenile court
cases.”

e Juvenile delinquency cases
e Juvenile protection or dependency cases
e Casesinvolving status offenses

5. Development of the Juvenile Court

In England by the end of the 18" century, some magistrates of
Birmingham made separate trials in the cases of children and
new youth. The English penal reformists adopted different
procedures and methods for treatment of juvenile offenders in

19, https://www.nolo.com/legal-encyclopedia/juvenile-court-overview-
32222.html.
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the United Kingdom. The London Philanthropic Society, founded
in 1817, opened the first treatment -focused juvenile facilities in
England known as the House of Refuge. The 19" century was a
reformist era for juvenile justice in England. Youth homes were
established during this century. The Ragged Industrial School
Movement, started in the second quarter of 19" century in
England, was perhaps the first constructive institutional effort
which enabled the public to appreciate the desirability of
corrective methods of treatment for juvenile offenders.
Parkhurst prison was set up for the treatment of juvenile
offenders in 1838. Corporal punishment to the juvenile
offenders was prohibited in 1840. Reformatory schools were
substituted into the prison in England. Vocational trainings had
been provided to the imprisoned child. Child Saving Movement
arose in England and Scotland during the mid-nineteenth
century. The Juvenile Offenders Act, 1847was passed in England
to provide separate hearing for juvenile offenders under the
summary trial of Chancery. The Summary Jurisdiction Act, 1879
provided for a simple trial-procedure for juvenile delinquents
and stressed the magistrate should recommend individualized
treatment for the reformation of such offenders. The First
Offenders Act, 1887had allowed the supervision of minors, first
offenders by “missionaries “and voluntary workers. The
Probation Offenders Act, 1907 enacted in England empowered
the courts to grant release to juveniles in appropriate cases. The
Children and Young Offenders Act, 1933 provided provisions to
establish Remand Homes in England for the treatment children
and young offenders. The Criminal Justice Act, 1948 provided
certain degree of security to young offenders through Remand
Homes. The Children and Young Persons Act, 1963 of the United
Kingdom was enacted to deal with children and young persons.
With the enactment of the Criminal Justice Act, 1982 in the
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United Kingdom, the law relating to juveniles had been
considerably liberalized. The above-mentioned endeavors were
background for the development of the juvenile court.

In England by the end of 19" century, some towns, such as
Manchester and Birmingham, had begun to operate separate
juvenile courts. The Children Act, 1908 was the first legislation
in England relating to juvenile courts. Separate juvenile courts
were established throughout England and Wales after the Act
was introduced®.The establishment of a juvenile court in
England was the outcome of principle of segregation of juveniles
from adult offenders. The Children and Young Offenders Act,
1933 provided that any child and young person who committed
a crime should be summarily tried by a juvenile court. After the
enactment of the Criminal Justice Act, 1948, juvenile courts were
regarded as the courts under criminal jurisdiction in England.

In 1823, New York’s Society for the Prevention of Pauperism
advocated the creation of “Houses of Refuge” to institutionalize
vagrant and criminal juveniles. In the same year, the New York
Society for the Reformation of Juvenile Delinquents was
founded.” The New York House of Refuge, established in 1825
by the Society for the Prevention of Pauperism, was the first
reformatory for juvenile offenders.

Juvenile justice system was influenced by the doctrine of parens
patriae in between 1838-39 in the USA. The child reform schools
were opened. Juvenile reformatories conceptualized the idea of
juvenile courts of separate identity free from the influence

20, Chris Cunneen and Rob White (2007), Youth and Crime in Australia (3™
edn.), Oxford University Press, P. 14.
21 Supra Note No. 3, P. 39.
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chancery and common law.?? The Child Saving Movement,
known as Child Savers, arose in the US during the middle of 19™
century, rescued at- risk juveniles and promoted a more
experimental and progressive approach to juvenile justice than
the house of refuge model and believed that prosecution and
incarceration of juveniles were morally repugnant and socially
disgraceful.” During the later decades of the 19™ century, many
houses of refuge were replaced in reform schools. Reformatory
schools were substituted in the prison in America. At the end of
the 19" century, the juvenile court was created to save wayward
children by assuming parental responsibility and care.?*The first
law separating juvenile and adult offenders was passed in 1863
in America. Massachusetts passed legislation requiring separate
court hearings for juveniles in 1874. Massachusetts statute
passed giving juvenile court power to intervene and take
custody where parents were unfit. New York passed similar
legislation and mandated the separation of adult and juvenile
offenders in 1877.

In order to protect children from confinement in jails and
prisons, institutions for juvenile offenders were opened in New
York in 1825, in Bostan in 1826, and in Philadelphia in 1828.
Gradually such institutions were constructed in other parts of
America. The foster-home movement, originating in New York
in 1853 with the establishment of Children’s Aid Society, which
specialized in the placement destitute and deserted children,
soon spread to other states of America. Chicago as early as 1861
provided for a commission to hear and determine petty cases of

22 Supra Note No. 4, P. 126.

23, Supra Note No. 3, pp. 40-41.

24, Clemens Bartollas and Stuart J. Miller (1998), Juvenile justice in America
(24 edn.), New Jersy: Prentice Hall, Inc., P. 5.



Juvenile Court as a Component of Juvenile Justice System in Nepal 119

boys from 6 to 17. Suffolk Country (Bostan) in 1870 and New
York in 1877 instituted separate hearings for children, and then
in 1882 New York created separate dockets and records as well
as separate trials for juveniles under 16.% By the enactment of
a statute in 1869, Massachusetts stipulated that an agent of the
State Board of Charities should attend the trials of children,
protect their interests, and make recommendations regarding
them to the judge. Between 1878 and 1898 Massachusetts
established a state-wide system of probation and thus initiated
a movement that eventually carried this method of correction
into every state in United States. As a result of Chicago welfare
and civic organizations, notably the Chicago Woman’s Club and
the Catholic Visitation and Aid Society’s persistent agitation, a
spirited campaign was begun for the establishment of a juvenile
court, and under the leader of such organizations as the State
Board of Charities and the Chicago Bar Association, this
campaign was eventually successful in creating the world’s first
juvenile court.*

The above-mentioned persistent movement or agitation and
spirited campaign conducted by institutions are seen as
background for the development of the juvenile court in
America. One of the legal roots of the juvenile court is the
principle of equity or chancery that originated because of the
rigidity of the common law and its failure to provide adequate
remedies in deserving cases. The other legal root of the juvenile
court is the presumption of innocence thrown about children by
the common law. These legal roots are pertinent for

%5, Robert G. Caldwell (January-February 1961), “The Juvenile Court: Its
Development and Some Major Problems”, The Journal of Criminal Law,
Criminology and Police Science, Vol.. 51, No. 5, P. 494.

26, Ibid, pp. 494-495.
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establishment of the juvenile court. Juvenile courts were a
manifestation of a broader reformist period known as the
progressive era.

The first independent juvenile court under statutory authority
was established in Chicago in 1861. Rhode Island passed a
Juvenile Court Lawin 1898. The Juvenile Court of Cook Country,
the first of its kind in the world, was established in Chicago by a
state law, entitled “An Act to Regulate the Treatment and Control
of Dependent, Neglected, and Delinquent Children*, approved
on July 1, 1899. This Act provided for the establishment of a
juvenile court in all countries with a population of over 500,000.
The United States should be given credit for having the first real
juvenile court. There is also some dispute as to whether Chicago,
[linois or Denver, Colorado had the first juvenile court in the
United States, but preference is generally given to Chicago, since
the law approved in Colorado on April 12, 1899, was essentially
a truancy law although it contained some of the features of a
juvenile court law.”” The new juvenile court buildings were
opened in Chicago in 1907. Juvenile courts were established in
Wisconsin and New York in 1901, and in Ohio and Maryland in
1902. By 1928, all but two US states had adopted juvenile court
system.?Separate juvenile court with original jurisdiction in
juvenile matters established in Denver, Colorado in 1907. A
standard Juvenile Court Act was proposed in 1925. National
Council of Juvenile and Family Court Judges formed in 1937. The
Juvenile court Act, 1938 promoted national adoption of many
concepts of juvenile justice administration. The juvenile
Delinquency Prevention and Control Act, 1968 came in existence
to reduce the incidence of juvenile delinquency. The juvenile

1. Ibid, pp. 493 and 495.
28, Supra Note No .20, P. 14.
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Justice and Delinquency Prevention Act, 1974 replaced the Act
of 1968 and became a key catalyst for the deinstitutionalization
of juvenile offenders and the separation of juvenile offenders
from adult offenders. Juvenile court was regarded as one of
subsystems of juvenile justice system. The development of
juvenile court in the 20™ century was supplemented by the
rehabilitation model, training schools and community-based
programs. The working of juvenile court in the USA is relatively
seen simple and more or less informal. The juvenile court in
America was neither a criminal court nor did it follow the
criminal procedure.

Children’s courts were introduced by ministerial order in South
Australia in 1889, and later legalized under a State Children Act
in 1895. The legislation began the process of development of
children's court. Australian legislation establishing separate
children’s courts was introduced as follows:*

e State Children Act, 1895 of South Australia

e Neglected Children and Juvenile Offenders Act, 1905 of
New South Wales

e Children’s Court Act, 1906 of Victoria

e Children’s Court Act, 1907 of Queensland

e State Children Act, 1907 of Western Australia

e Children’s Charter, 1918 of Tasmania

The legislation establishing children’s courts in Australia gave
jurisdiction to the courts over criminal matters (juvenile
offending) and welfare matters (neglected children and young
people). In various parts of Australia, the children’s court
legislation allowed for juvenile offenders to be released on

. Ibid.
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probation. The construction of separate facilities for children’s
court hearings was accepted.

Canada adopted legislation entitled juvenile Delinquents Act
establishing juvenile courts in 1908. Female children received
more severe forms of intervention from the juvenile courts than
male children. The Young Offenders Act, 1982 ended an era of
juvenile court judges' discretion and informal court
proceedings.

The Scandinavian countries adopted the juvenile welfare board
system instead of juvenile court. In the Scandinavian countries
juvenile courts were treated as socio-legal institutions. The Swiss
law, in 1872, restricted publicity, when the courts were dealing
with juvenile cases and also provided for separate hearings. The
first juvenile welfare boards were established in Norway by an
Act adopted in 1896. In continental France, social value led the
juvenile justice system, under which, schools and child welfare
councils could exercise the power of juvenile courts.

The Children Act, 1960 of India provided for separate
adjudicatory bodies-a children court and a child welfare board
— to deal with delinquents and neglected children respectively.
Replacing the earlier Act of 1960, the juvenile Justice Act, 1986
came in existence to provide for the care, protection, treatment,
development and rehabilitation of neglected or delinquent
children. Juvenile offenders were required to be tried by
juvenile courts and in case of non-constitution of juvenile court,
additional session judge was competent to proceed with the trial
of the juvenile accused. Replacing the earlier Act of 1986, The
Juvenile Justice (Care and Protection of Children) Act, 2000 came
into force in India as a big step forward and a progressive and a
proactive piece of legislation providing care, protection,
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treatment and rehabilitation of “children in need of care and
protection” and “juveniles in conflict with the law”. It provided
for “juvenile justice boards” in place of juvenile courts and
“juvenile in conflict with the law” in place of juvenile
delinquent. The juvenile Justice (Care and Protection of
Children) Rules, 2007 laid down fundamental principles of
juvenile justice system and provided provisions in the area of
juvenile justice process. The Juvenile Justice (Care and
Protection of Children) Act (J] Act), 2015 (amended in 2021) is
the current governing law in India, replacing the 2000 Act to
provide a child-friendly approach for children in conflict with
law and those in need of care. The juvenile Justice (Care and
Protection of Children) Rules, 2016, formulated under the JJ Act,
2015, establish detailed procedure for handling children in
conflict with law and children in need of care. The 2016 Rules
were designed to operationalize the 2015 Act, focusing on
rehabilitation rather than punishment.

The Children and Young Person's Ordinance, 1939 of Sri Lanka
was the separate legislation governing the juvenile justice
system. The main object of the Ordinance was to make
provisions for the establishment of juvenile court, for the
supervision of juvenile offenders, for the protection of children
and young persons, and for other connected purposes. The
ordinance required the establishment of specialized juvenile
courts, or the appointed to specialized children's magistrates at
each magistrate court to hear all juvenile cases come before the
court. The juvenile court sat in a different building or room from
where regular court proceedings were held, court was closed to
anyone and proceedings before the court could not be
published.
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The Children Act, 1974 of Bangladesh called for the designation
of specialized juvenile courts, and required courts of all levels to
follow the special juvenile court procedures when hearing cases
involving an alleged offender under the age of sixteen. When
hearing juvenile cases, the court sat in a different building or
room from the ordinary court sittings, or on a different day or
time of day. The juvenile court was closed to the public, and the
media was prohibited from disclosing the child’s identity. The
Children Rules, 1976 provided for the procedures of juvenile
court to try juvenile cases.

The Law on the Protection of the Rights of the Child, 1991 of
Maldives provided special protection to the children in conflict
with the law and developed the concept of the establishment of
juvenile court. The juvenile court was closed to public.

The Juvenile Justice System Ordinance, 2000 of Pakistan
required provincial governments to establish one or more
juvenile courts, or to designate a court of sessions or judicial
magistrate to exercise the power of the juvenile court. The
proceedings were closed to the public, and the media was
prohibited from publishing any information of child's identity.

The Juvenile Code, 2005 of Afghanistan was the juvenile justice
legislation to deal mainly with procedures and protections for
children in conflict with the law. It developed the concept of
juvenile court. Proceedings before the juvenile court were
closed to the public and the media was prohibited from
disclosing the child’s identity.

The Children’'s Act, 2048 (1992) of Nepal had introduced a
concept for the establishment of juvenile court. After the
ratification of the Convention on the Rights of the Child, 1989
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and enforcement of the Children’s Act, the issue of juvenile
court had been a matter of public concern in Nepal. The Act had
laid down the provisions concerning establishment of the
juvenile court, procedures to be followed by the juvenile court
or juvenile bench, appeal against the decision made by the
juvenile court or juvenile bench and priority in hearing and
deciding the juvenile cases, and other juvenile justice issues. The
Juvenile Justice (Procedure) Rules, 2063 (2006) had laid down
procedural provisions relating to the hearing of juvenile cases
in the juvenile court or juvenile bench, judgment made by the
juvenile court or juvenile bench, and other procedural
framework relating to juvenile justice issues.

From the side of the Government of Nepal, declaration was done
for the formation of juvenile bench on 15 March 1999 and the
direction was given for the management of forming juvenile
bench on 13 April 2000. Juvenile Justice System and Juvenile
Bench Strengthening Technical Committee was formed
according to decision of the Government of Nepal (Minister-
level) of 29 July 2004. Afterwards, it was transformed in Juvenile
Justice Strengthening Committee. Establishment of juvenile
benches in some the districts as pilot interventions,
infrastructural development to establish child-friendly juvenile
bench, training to the members of juvenile bench (judges, social
workers and child psychologists) and drafting of the juvenile
Justice (Procedure) Rules were the pioneering works of the
Committee. Case information System was established in juvenile
benches of the districts.*® The National Plan of Action for
Children, 2004/05-2014/15 was approved by the Council of
Ministers of Nepal on 3 September 2012 and implemented. The

30, Laxmi Prasad Mainali (Dr.), (2016), Juvenile Justice System in Nepal (1%
edn.), Putalisadak, Kathmandu: Pairavi Prakashan, P. 144.
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objectives of this Plan of Action were to ensure the rights of
juvenile delinquents and children in conflict with the law or
imprisoned by the verdicts of the court and children dependent
on prisoners, and to ensure juvenile -friendly justice system.

To extend juvenile benches phase-wise was one of the core
strategic interventions of the Second Five-Year Strategic Plan of
the Nepali Judiciary, 2009/10-2013/14. It focused to enhance the
capacity of judges and judicial officials involved in the field of
juvenile justice. To extend juvenile benches in all district courts
and to effort for the establishment of One Stop Child Justice
Center in form of model were core objectives of the Five-Year
strategic Plan of the Nepali Judiciary, 2009/10-2013/14. The
National Child Policy (National Policy Relating to Children), 2069
(2012)stated that in order to decide the cases related to children
a juvenile court shall be established in Kathmandu immediately
and such shall be established in other districts gradually. Child-
friendly bench shall be established in district courts as per the
international standards in the districts without juvenile courts.
However, juvenile courts were not established but juvenile
benches were established in all district courts of Nepal.

6. International Laws on Juvenile Court

The primary international instrument for juvenile court matters
is the Convention on the Rights of the Child (CRC), 1989 3'which
is the only legally binding international instrument on juvenile
justice, alongside the United Nations Standard Minimum Rules
for the Administration of Juvenile Justice (the Beljing Rules),

31, Adopted and opened for signature, ratification and accession by General
Assembly Resolution 44/25 of 20 November, 1989 entry into force 2
September, 1990, in accordance with Article 49 and ratified by Nepal on 14
September 1990 (29 Bhadra 2047).
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1985 3% the United Nations Standard Minimum Rules for Non-
custodial Measures (the Tokyo Rules ) , 1990 *; the United
Nations Guidelines for the Prevention of Juvenile Delinquency
(the Riyadh Guidelines), 1990*,the United Nations Rules for the
Protection of Juveniles Deprived of Their Liberty (Havana
Rules), 1990 *; the United Nations Guidelines for Action on
Children in the Criminal Justice System (the Vienna Guidelines),
1997 %, the International Covenant on Civil and Political Rights
(ICCPR), 1966 ¥ and the Standard Minimum Rules for the
Treatment of Prisoners, 19553%..

7. National Laws on Juvenile Court
7.1 The Constitution of Nepal, 2072 (2015)

Other specialized courts, judicial bodies or tribunals may be
formed to try and settle specific types and nature of cases other
than those mentioned in Article 127 of the Constitution, as
provided for in the federal law.*® Article 127 states that Supreme

32, Adopted by General Assembly Resolution 40/33 of 29 November 1985.

33, Adopted by General Assembly Resolution 45/110 of 14 December 1990.
34, Adopted by General Assembly Resolution 45/112 of 14 December 1990.
35, Adopted by General Assembly Resolution 45/113 and 68™ plenary meeting
of 14 December 1990.

36, Recommended by Economic and Social Council Resolution 30 of 21 July
1997.

%7, Adopted and opened for signature, ratification and accession by General
Assembly Resolution 2200A (XXI) of 16 December 1966, entry into force 23
March 1976, in accordance with Article 49 and ratified by Nepal on 14 May
1991(31 Baishakh 2048).

38, Adopted by the First United Congress on the Prevention of Crime and the
Treatment of Offenders, held at Geneva in 1955, and approved by the
Economic and Social Council by its Resolutions 663 C (XXIV) of 31 July 1957
and 2076 (LXII) of 13 May 1977.

33, Article 152(1) of the Constitution of Nepal, 2072(2015).
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Court, High Court and District Court shall be in Nepal. In
addition to these courts, judicial bodies may be formed at the
Local level to try cases under law or other bodies as required
may be formed to pursue alternative dispute resolution
methods. On the basis of constitutional provisions, it is said that
juvenile court (child court) is a specialized court, judicial
institution or tribunal having special authority to try, hear and
decide juvenile cases.

7.2 The Children's Act, 2075 (2018)

The object of the Children’s Act is to make amendment and
consolidation of the laws relating to children in order to
maintain the best interests of the children, by respecting,
protecting, promoting and fulfilling the rights of the child.*
Substituting the earlier Children’s Act, 2048(1992), the
Children's Act, 2075 (2018) has come in existence. The Act
mentions the following substantial provisions on the juvenile
court: 4

e Thejuvenile court shall, while making arrangement for a
child's alternative care, separating a child from his or her
parents or guardian, making decision on who has to take
care of and maintain a child after divorce between his or
her father and mother shall adopt the process as
prescribed for the best interests of the child pursuant to
this Act.

40, Preamble of the Children Act, 2075 (2018).

41, Sections 16(3), 20(a)-(d), 21(7), 24 (1) - (5), 25 (f), (g) and (i), 26(1)(e),
27(1)(c) and (3), 30-35, 36(5), 37- 38, 73(1), 78(1), (4) and (5)(a), 79(1), and
80(1)-(2) of the Children's Act, 2075 (2018).
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e The juvenile court involved in dispensing juvenile
justice shall take into account the following matters, in
the course of dispensing justice, in addition to the other
matters as provided elsewhere in this Act:

» To take opinion of a child before making a
decision that affects him or her,

» To provide an opportunity to father, mother, other
family member or guardian to put their opinion
before making decision on the subject matter
associated with the interests and benefits of the
child,

» To use parlance, speak and behave according to
the child’s age, level of intellectual development,
conscience and cultural norms and values,

» To use language preferred by the child and to take
assistance of an interpreter as required while
talking to him or her.

e The child taken under control may be kept in an
observation chamber with the permission of the juvenile
court for a maximum twenty-one days, not exceeding five
days at a time.

e No child shall be detained in the course of trial and no
bail or guarantee shall be demanded from him or her.

e The juvenile court may, for reasons to be recorded, send
a child accused of an offence to the child reform home
during trial, in any of the following circumstances:

» If there is adequate ground that the child's life
would be in danger, someone would get hurt from
him or her, such a child would go away or any
other reason that it is not appropriate to put him
or her elsewhere,
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» If it appears from the evidence available for the
time being that a child accused of an offence
punishable by imprisonment for a term not
exceeding three years or more or there is a
reasonable ground to believe that he or she is an
offender.

Other child accused of offence may be entrusted to his or
her father, mother, other family member or guardian,
and in their absence to an institution or person working
for the welfare of the children on a condition that the
child will be presented as and when needed. If the
juvenile court deems that it is not appropriate to keep the
child in the reform home, taking into account the child's
physical condition, age, circumstances at the time of
commission of the offence, it shall not bar the entrusting
of such a child to his or her father, mother, other family
member or guardian, and in their absence, to an
institution or person protecting the rights and interests of
the child, by specifying the conditions.

While entrusting a responsibility of a child, that person
and the child shall be informed about the specified
conditions and the consequences that must be borne if
they have not been followed.

If the child who is entrusted to someone does not follow
the conditions specified by the juvenile court, the trial of
the case may be made by keeping him or her in the child
reform home.

A child victim shall have the right to get free service of
the translator, sign language expert or interpreter if the
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victim does not understand the language used by the
juvenile court.

¢ A child victim shall have the right to get free of cost the
copy of the documents including the decisions and orders
made by the juvenile court.

¢ A child victim shall have the right to child friendly justice
to have his or her case heard in camera in stage of judicial
process.

e A child accused of an offence shall have the right to
receive prompt and fair justice from the Juvenile Court,
in addition to the rights mentioned in the prevailing law
and elsewhere in this Act, in the course of hearing of the
case.

e The juvenile court may, irrespective of the claimed
amount or the amount of fine or term of imprisonment,
take decision to divert a child accused of an offence, if it
appears reasonable to divert the child for his or her best
interests. The child or guardian may, if not satisfied with
the order of diversion of the investigating authority and
the government attorney, file a petition in the juvenile
court and the child or guardian may, if not satisfied with
the order of diversion of the juvenile court, file a petition
in the high court.

e The Government of Nepal may, on recommendation of
the Judicial Council, form the required number of
juvenile courts to originally proceed, try and settle the
offence committed by the children. The notice of
formation of the juvenile courts shall be published in the
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Nepal Gazette, and the territorial jurisdiction and venue
of such courts shall be as mentioned in the same notice.
Ajuvenile bench shall be formed in each district court for
the proceeding, hearing and settlement of the offence to
be dealt with the juvenile court until the juvenile court is
formed. The bench shall consist of the district judge,
social service provider, child psychologist or child
specialist. The qualification, appointment, remuneration
and other conditions of service of the social service
provider, child psychologist or child specialist shall be as
prescribed in the Administration of Juvenile Justice
(Procedure) Rules, 2076 (2019). If an adult person is
involved, along with the child, in any offence, the matter
shall be proceeded, tried and settled by the Juvenile Court
in the case of the child, and the matter shall be proceeded,
tried and settled pursuant to the prevailing laws in the
case of the adult person by establishing a separate case
file.

The exercise of jurisdiction of the juvenile court shall be
made as prescribed in the Administration of Juvenile
Justice (Procedure) Rules, 2076 (2019).

Even if the child attains the age of eighteen years during
the proceedings of the case, such case shall be proceeded,
tried and settled by the juvenile court itself.

If any child has been accused of offence before the
commencement of this Act and the case is being
originally tried by the district court or other body
pursuant to the prevailing laws, the case shall be
transferred to the concerned juvenile court after the
commencement of this Act.
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The juvenile court shall try the case in a child friendly
environment by taking into consideration the age and
maturity of the child. The court shall make the child
participate while trying the case and shall provide an
opportunity to freely put his or her views.

The trial and adjudication of the case against a child
accused of an offence shall be carried out in camera
bench except as otherwise ordered by the juvenile court.
During the trial and adjudication of the case in-camera,
only the concerned child, his or her family member or
guardian, victim, government attorney, concerned legal
practitioner and the person permitted by the juvenile
court may enter into the in-camera bench. The
procedures of the in-camera bench shall be as prescribed
in the Administration of Juvenile Justice (Procedure)
Rules, 2076 (2019).

The juvenile court shall, having regard, inter alia, to the
age, sex, maturity of the child who is held to be subject to
punishment, nature of the offence and also the
circumstances of the commission of the offence, postpone
his or her punishment or make any of following
appropriate decisions as punishment, with or without
specifying the terms and conditions:

» To counsel or advise the child about good human
behaviors by any family member or guardian,

» To give orientation to the child through any
institution or person that provides the service,
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» To provide single, group or family psycho-social
counselling service,

» To keep the child under the observation of any
family member, guardian, school, person or
institution that provides,

» To send the child for community service that is
suitable to his or her age, by specifying the nature
and period of service,

» To make the child stay in the child reform home
for a period not exceeding that of the punishment
imposed on him or her.

The juvenile court shall generally dispose of a case within
one hundred twenty days from the date of filing of the
case and the proceeding and adjudication of such a case
shall be made on the basis of continuous hearing.

If there is satisfactory improvement in the behavior of a
child kept in the child reform home or kept under the
protection or supervision of any institution or person
pursuant to the decision of the Juvenile Court, the child
welfare authority may recommend the juvenile court to
reduce or remit the period of reform of such a child. The
court may reduce or remit the remaining period of
reform of the child if it thinks it reasonable to reduce or
remit the period of reform upon examining the
recommendation received.

The juvenile court shall cause the recovery of such a
reasonable compensation in lump sum or instalments
from the offender to the victim child that is not less than
the amount of fine imposed on the offender committing
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the offence against the child under this Act and the
prevailing law, having regard to, inter alia, the loss
caused to the education, and physical and mental health,
development and family of the child victim.

e Thejuvenile court shall have the power to try and dispose
of cases punishable by this Act except the power of the
Ministry of Women, Children and Senior Citizens.

e No person shall publish or broadcast through print or
electronic media any details that discloses the identity of a
child concerned with a case that is sub judice in the juvenile
court. The juvenile court shall keep the identity of children in
conflict with law confidential. Copies of documents related to
such charge shall not be given to any person other than the
concerned police and government attorney’s office, juvenile
court, the concerned child, family members, guardian, legal
practitioner of the concerned child and Central and District
Child Justice Committee. The details related to the child may be
published or broadcast if publishing or broadcasting the details
relating to the children in conflict with law does not adversely
affect the interests of such children, such details, with the
permission of the Juvenile Court.

e The Government of Nepal shall appoint the probation
authority in each district to carry out, inter alia,
investigation into the concerned case, inspection of the
observation chamber, diversion, and preparation of
reports on the status of implementation of the orders by
the juvenile court, in close contact with the children
accused of offense.

e The juvenile court shall not try and dispose of a case
involving a child charged with committing an offense
until a legal practitioner is appointed for defending the
child. In cases where no legal practitioner has been
appointed on behalf of a child accused of an offense, the
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concerned juvenile court shall make arrangements to
make service available from a paid legal practitioner or
any other interested legal practitioner.

7.3 The Administration of Juvenile Justice (Procedure)
Rules, 2076 (2019)

The Juvenile Justice (Procedure) Rules, 2063 (2006) had outlined
the procedures for handling cases involving children in conflict
with the law. They had provided a framework for child-friendly
proceedings, including procedures for inquiry and hearing
Child-friendly environment, separate inquiry, psychologist or
communicator, family presence, social study report, diversion
and restorative justice, and tribunal concept were key aspects of
these Rules. Exercising the power vested in it by Section 85 of
the Children's Act, 2075 (2018), the Supreme Court has framed
the Administration of Juvenile Justice (Procedure) Rules, 2076
(2019). The Juvenile Justice (Procedure) Rules, 2063 (2006) were
replaced by the Administration of Juvenile Justice (Procedure)
Rules, 2076 (2019). They provide for the procedural provisions
on the exercise of jurisdiction of child court, hearing of case and
restorative justice:*

7.4 The Children's Rules, 2078 (2021)

Exercising the power vested in it by Section 85 of the Children's
Act, 2075 (2018), the Government of Nepal has framed the
Children's Rules, 2078 (2021 ). The aims of the Rules are to define
the rights and responsibilities of children in Nepal, provide a
framework for protecting children from harm and exploitation,
ensure that children's best interests are considered in all

2 See, Rules 18-29 of Chapter 4 of the Administration of Child Justice
(Procedure) Regulation, 2076 (2019).
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decisions affecting them, establish mechanisms for alternative
care and support for children in need and promote a child-
friendly environment where children can thrive and reach their
full potential. The juvenile court shall, while making
arrangement for a child's alternative care, separating a child
from his or her parents or guardian, making decision on who
has to take care of and maintain a child after divorce between
his or her father and mother shall adopt the grounds of process
for determining the best interests of the child:*®

7.5 The Administration of Juvenile Justice Procedure, 2080
(2023)

Exercising the power vested in it by Section 86 (2) of the Children's
Act, 2075 (2018), the Supreme Court has framed the Administration of
Juvenile Justice Procedure, 2080 (2023). Pursuant to Section 41 of
the Procedure, this procedure shall be used as a supplement to
the laws under the Act, Rules and other prevailing laws. If any
provision of this procedure is ul/tra viresto the prevailing laws,
the provision of the law shall prevail. It states the procedure to
be applied by juvenile court for the administration of juvenile.*

7.6 The Guidelines Relating to Procedure for Diversion of
Children in Conflict with Law, 2080 (2023)

Exercising the power vested in Section 86 (2) of the Children’s Act,
2075 (2018), the Supreme Court has prepared the Guidelines
Relating to Procedure for Diversion of Children in Conflict
with Law, 2080 (2023).The Guidelines mention the procedures

43 See, Rule 15 of the Children’s Rules, 2078 (2021).

4 See, Sections 3, 4, 5(1), 12-20, 22(1),(4) and (5), 23, 24(3)-(6), 25-29, 31-35,
36(3)-(4), 37, 38(3), 39 and 40 of the Administration of Juvenile Justice
Procedure, 2080 (2023).
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to be applied by juvenile court for diversion of children in
conflict with law.*

7.7 The National Child Policy, 2080 (2023)

One of key aspects of the National Child Policy, 2080 (2023) is
strengthening the juvenile justice system. The Policy aims to
strengthen the juvenile justice system to ensure that children
who come into conflict with the law are treated fairly and with
due process.

7.8 The Juvenile Court Rules, 2081 (2025)

Exercising the power vested in it by Section 85 of the Children's
Act, 2075 (2018), the Supreme Court has framed the juvenile
Court Rules, 2081 (2025). The Rules state provisions relating to
jurisdiction, court operation time and dress, control and
warrant for arrest and monitoring room and permission to keep
in custody, branch stay in court and functions and duties of
employees, diversion of children alleged offensive act, charge
sheet, division of cases and proceeding of cases, case hearing
and adjudication, implementation of judgment, supervision of
file and copy, committees stay in court and so on.

45, See, Guidelines 3(1)(a), 4(1)(c), 5(3) -(4), 6(2)-(5) and 25(1)-(3) of the
Guidelines Relating to Procedure for Diversion of Children in Conflict with
Law, 2080 B.S. (2023 A.D.)
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8. Judicial Approaches on Juvenile Court in Nepal

8.1 Advocate Bal Krishna Mainali vs. Ministry of Women,
Children and Social Welfare et al.*

The writ petition was filed by the petitioner Advocate Bal
Krishna Mainali, with a request of an order of mandamus for
the establishment of juvenile court. There is a clear-cut
provision under Article 40(3) of the Convention on the Rights of
the Child, 1989 in which Nepal is a signatory state and under
Section 55 of the Children’s Act, 2048 (1992) on the
establishment of juvenile court to proceed, try, hear and settle
the juvenile cases. But the writ petition was quashed by the
Supreme Court on the ground that juvenile benches were
already established. It is pertinent to state that the formation of
juvenile bench is a temporary arrangement and ultimately, it is
to be substituted by the juvenile court. The Supreme Court did
not consider the matter of the writ petitioner seriously.it shows
the passive attitude of an Apex Court on the establishment of
juvenile court.

8.2 Advocate Santosh Kumar Mahato vs. Office of the Prime
Minister and the Council of Ministers et al. ¥

In this case, a writ petition was filed to repeal the juvenile bench
that was established through the notification in the Nepal/
Gazette, dated on 2056/12/28 (2000/04/10). It only
encompassed the district judge. Without the presence of a social
worker, child psychologist or other child specialist as required
by Section 55 of the Children’s Act, 2048 (1992). However, this

46, Writ No. 2982 of the Year 2054 (1997), Case: Mandamus, Date of Decision:
2057/02/03 (2000/)5/16), Supreme Court of Nepal.
47, NKP (2062 /2005), No. 8, DN 7578, P. 948.
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provision relates to the establishment of the juvenile court,
which yet needs to come in existence. Therefore, repealing the
juvenile bench was denied, as of now it is the only existing
competent legal body. While deciding the case, the Special Bench
of Supreme Court showed a degree of passiveness by issuing the
order that the inclusion of social worker, child psychologist or
other child specialist in the juvenile bench is a discretionary
provision and persons, apart from the district judge, could be
included, as far as such human resources are available.

Mentioning the responsibility of establishing juvenile bench lied
on the government, a directive order was issued in the name of
the Office of the Prime Minister and Council of Ministers to
initiate the process of establishment of juvenile court
immediately and inform the progress to the Supreme Court. The
Court also ordered the Judgment Enforcement section of the
Supreme Court to monitor such order. It shows judicial activism
of the Court.

8.3 Advocate Ajaya Shankar Jha vs. Office of the Prime
Minister and Council of Ministers et al*®

In this case, a writ petition was filed to the Supreme Court for
the formation of juvenile court on the basis of legal provision
and prior decision of Court. The Division Bench of the Supreme
Court issued order of mandamusin the name of the Office of the
prime Ministers and Council of Ministers, Ministry of Law,
Justice and Parliamentary Affairs, Ministry of Women, Children
and Senior Citizens, and Office of the Attorney General for the
formation of juvenile court on 7 Ashoj 2080 (24 September 2023)

18, Case: Mandamus, Decided on 7 Ashgj, 2080 (24 September 2023), Supreme
Court of Nepal.
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within current fiscal year. The Court said that to do to have done
formation of juvenile court having determined required criteria
in the consultation of Judicial Council. It was progress and
revolutionary order of the Supreme Court in the name of
Government of Nepal for the formation of juvenile court.

9. Conclusion

In Nepal, the concept for the establishment of juvenile court was
developed, after the ratification of the Convention on the Rights
of the Child, 1989 and enforcement of the Children’s Act, 2048
(1992). After that the issue of juvenile court had been a matter
of public concern in Nepal. The Children’s Act, 2048 (1992) first
envisioned a juvenile court to hear cases relating to children. As
no initiative was taken for years to implement the legal
provision, Advocate Santosh Kumar Mahato moved the
Supreme Court in 2004 seeking its intervention. The order issued
on November 24, 2005 asked the government to establish such
courts, but that never happened. The _ Children’s Act,
2075(2018), which replaced the 2048 (1992) Act, also envisions
the establishment of juvenile courts. Section 30 of the Act says
the Nepal Government may, on the recommendation of the
Judicial Council, form the required number of juvenile courts to

originally proceed, try and settle the offence committed by
children. It envisioned constituting juvenile benches in the
district courts until separate courts are established. Several
district courts have juvenile benches to look into children’s legal
cases.

Advocate Ajay Shankar Jha moved the Supreme Court
demanding an order against the government, asking it to
establish juvenile courts in districts with 100 or more cases
related to children for three consecutive fiscal years. Issuing a


https://daodarchula.moha.gov.np/en/post/children-s-act-2075
https://daodarchula.moha.gov.np/en/post/children-s-act-2075
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full text of the order, a Division Bench of the Supreme Court
asked the Prime Minister’s Office, the ministries concerned and
government bodies to constitute the courts by the end of the
fiscal year 2080-81 (2023-24). Reiterating earlier court orders
and quoting existing legal provisions, the Court said, “Now it is
not the government’s prerogative to decide whether or not to
constitute the courts.” The Court also directed the Judgment
Enforcement Directorate to monitor whether the ruling was
implemented. The Judicial Council recommended to the
Government for the formation of juvenile court on 6 Mangsir
2081(21 November 2024). The Government of Nepal, after
repetitive orders from the Supreme Court, decided to constitute
the first juvenile court in the federal capital on 15 Magh 2081(28
January 2025). The Government established its first juvenile
court in Bhaktapur and the court started its service from 2
Baisakh 2082 (15 April 2025) as per the decision of the Council
of Ministers published in the Nepal Gazette, to handle cases from
Kathmandu, Lalitpur, Bhaktapur, and Kavrepalanchok districts.
The Court is the first of its kind in Nepal, addressing a need for
dedicated attention to juvenile justice. The Court's
establishment is intended to streamline Nepal's judicial system
and ensure that juvenile cases receive specialized
attention. This initiative reflects the government's commitment
to improving Nepal's juvenile justice system and providing
specialized treatment for juvenile cases. All the cases pending in
the juvenile benches of district courts from the four districts
transferred to the juvenile court. Similarly, the records of all the
decisions made by the juvenile benches of the four district
courts also transferred to the juvenile court.

Petitions are the formal beginning of juvenile court proceedings.
A formal petition may be made to the court for its intervention.
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Petitions describe the juvenile’s problems that should be
resolved by the court. They are issued for allegations of
delinquency as well as for cases of alleged victimization. Police
and other members of the community, such as teachers, parents,
and neighbors may make petitions to juvenile court. Intake
officers are officials of the juvenile court who are usually
probation officers or a court-employed social workers.
Adjudication is the judgment of the juvenile court hearing.
Juveniles stand before a juvenile court for an adjudicatory
hearing but not for a trial. Juvenile court case dispositions fall
into dismissal, placement, probation, probation before
judgment, and other categories. Disposition is the stage of
juvenile court hearing where the judge decides what to do with
the juvenile before the court. Dispositional hearing in juvenile
court is similar to the sentencing hearing in adult court.

Official and nonofficial juvenile justice institutions are
components of juvenile justice system. Juvenile court is one of
the official juvenile justice institutions or components and
integral parts of juvenile justice system. Juvenile court is
arguably the center of juvenile justice system. In this system, the
primary duty of social workers, probation officers, case
managers, and the other professionals is to inform and advise
the juvenile court on the status of each juvenile. Juvenile court
is of civil nature rather than criminal. In nutshell, it is said that
juvenile court is one of the components of juvenile justice
system in Nepal.



Contextualizing Nariman’s God
Save the Supreme Court: 7he Peril of

Judicial Subjectivism in Overcriminalization

# Advocate Dr. Subash Acharya*

1. Lighting the Hon'ble Supreme Court

God Save the Hon’ble Supreme Court’ has become a talk of the
town since its publication in 2018, it is once again in discourse
since the death of the author Fali S. Nariman on 21* Feb, 2024.
The book is one of the best-selling legal genre book in oriental
continent.

In the first chapter of God Save the Hon’ble Supreme Court,
Nariman atypically sets the interrogative title “GOD SAVE THE
HON’BLE SUPREME COURT: Have the Best Times Disappeared?”
and tries to justify why he raised the question 'have the best
times disappeared?’

Nariman recites the words of Thurgood Marshall that the only
real source of power that judges can tap is the respect of the
people.? However, it is turning into the worst of times instantly
with the following two events; he says:

In May 2017, in a decision of a Bench of seven judges,?
the Supreme Court of India, invoking its inherent

* Dr. Acharya is an Advocate, a member of the Supreme Court Bar Association;
and, also the Principal of Global School of Law (GSL). He holds a PhD from
Tribhuvan University in judicial Limitations on the Interpretation of Criminal
Statutes, an LLM in Criminal Law (Gold Medal), and an MA in English.

! Fali S. Nariman, God Save the Hon'ble Supreme Court (2018).

2 Id. at 21.

32017 (7) SCC 1.
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jurisdiction under Article 129, felt compelled to punish
a sitting judge- Justice C.S. Karnan of one of India’s
oldest superior courts, the High Court of Madras-
holding him guilty of contempt of court! It had never
happened before (and one can only express the hope
that it never happens again!).*

On 12 January 2018, four (of the then senior most)
judges of the Supreme Court- Justice Jasti Chelameswar,
along with Justices Ranjan Gogoi, Madan B. Lokur, and
Kurian Joseph- summoned a press conference with
their grievances against the Chief Justice of India,
Justice Dipak Misra.’

Along with this ‘unfortunate precedent’® he recalls several other
'bad precedent'” in Supreme Court of India and advises
ironically to settle the clash in judicial sophistication in the
following words:

I suggest that in desperate times like these when public
confidence in the highest court of India is at an all-time
low, it would not be inappropriate to amend the last
sentence of the traditional chant in the US into a single
impassioned prayeron the lips of all Indian citizens:

God Save the Hon’ble Supreme Court.?

In the USA conflicts inside Supreme Court have been expressed
in Philip J. Cooper's Battles on the Bench: Conflicts Inside the

4 Nariman, supra note 2, at 31.
5 Id. at 35.

6 Id. at 32.

7Id

8 Id. at 72.
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Supreme Court (1995).° Philip uses the metaphor 'Marble
Temple' for the US Supreme Court where the combat supersedes
collegiality. It is not mere 'judicial stress' or 'fights' that lead to
bickering amongst judges. There are other causes as well, such
as refusal of judges to see eye-to-eye with their colleagues, or
with their chief justice on matters of policy or practice. Philip J.
Cooper narrates the judges combat in the following words:*°

Filled with wonderful vignettes and telling anecdotes,
battles illuminate the court's legendary and little-
known clashes from John Marshall to Ruth Ginsberg
and helps us understand why they fight, how they fight,
and why their fights matter. In the process, it reveals a
long tradition of strategic flattery, cajolery, name-
calling, threats, subterfuge, and sermonizing-all in an

effort to win over or run over fellow justices!!

Nariman also recalls a distinguished Chief Justice of the United
States Earl Warren, who said: "Life on the Court is like a
marriage; one cannot tolerate it if it is one-battle-after-
another."" This type of one-battle-after-another syndrome,
occasional quarrels amongst the judges, ill feeling between
members of the court are unreported hidden facts.

Public normally do not question on judges' activities, not
because of faith but fear of contempt of court. Even the learned
advocates remain silence because they have a docket of cases to
plead before them. The learned advocates have a shadow of

9 PHILIP ]. COOPER, BATTLES ON THE BENCH: CONFLICTS INSIDE THE SUPREME COURT
(1995).

10 Cited from, supra note 2, at 63.

11 [d
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conflict of interests, which can be realized in every tiffin time at
Bar's common hall. Thus, their loud and clear voice do not come
behind the Bar. In this way, power dominates truth in the system
of authority.

2. Where does this battle get reflected?

The outcomes stemming from such judicial battles create a
subjective constraint on judges. This influence seeps into their
evaluations of evidence within cases. Regardless of how
objective a person aims to be, their personal experiences and
wisdom inevitably influence their writings. While complete
avoidance of subjectivism may be unattainable in normative
science, one should always strive to maintain a distance from it.
The larger issue arises from overcriminalization due to the
expansive interpretation of criminal statutes, diverging from
the limitations set by the rule.

Richard A. Posner, a retired judge and a senior lecturer at the
University of Chicago Law School examines it in his How Judges
Think (2019)."> He presents two practical concepts of law as

below:

In one, which can actually span the considerable
distance between the philosophies of adjudication of
Antonin Scalia and Ronald Dworkin, law is distinct
from politics and policy; it is the realm of rules, rights,
and principles. In the other, law, at least insofar as the
study of judges is concerned, is whatever judges do in
their official capacity unless they go wild and court
impeachment for being usurpative. I shall continue to

12 RICHARD A. POSNER, HOw JUDGES THINK (2019).
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call the first concept of law legalism and the second
pragmatism, though it is a stretch to call Dworkin a
legalist, for really what he has done is relabel his
preferred policies ‘principles’ and urged judges to
decide cases in accordance with those ‘principles’ and
ignore (other) ‘policies’, which are consigned to the
legislature. We shall see Scalia’s commitment to
legalism is also in doubt.

Legalism consists of techniques for evaluating
evidence; interpreting legally operative texts such as
statutory and contractual provisions; applying rules to
the facts of a case (which may mean applying a rule in
a new, unforeseen situation); choosing between
governing an area of law by a broad rule, which
lawyers call ‘standard’, or by a narrow or specific rule
(a ‘rule’ in contrast to a standard); and drawing
analogies and distinctions between precedents and the
case at hand (following or distinguishing precedents).!?

Posner's point is that in the whole process of the technique of
evaluating the evidence, there are internal constrains in a judge.
Such subjective restrain in judges are subject to persons, but
with all persons.

Douglas N. Husak, a distinguished Professor of Philosophy and
co-director of the Institute for Law and Philosophy at Rutgers
University, presented this problem in his book
Overcriminalization (2008).** In this book, he writes how the
United States suffers from overcriminalization, and describes

13 Id at 175.
14 DoucLAS HUSAK, OVERCRIMINALIZATION: THE LIMITS OF THE CRIMINAL LAaw (2008).
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the phenomena in producing massive injustice.'> He cites Ronald
Gainer, once Associate Deputy Attorney General in the
Department of Justice, who describes the current state of federal
criminal law as follows:®

Federal statutory law today is set forth in the 50 titles
of the United States Code. Those 50 titles encompass
roughly 27,000 pages of printed text. Within those
27,000 pages, there appear approximately 3,300
separate provisions that carry criminal sanctions for
their violation. Over 1,200 of those provisions are found
jumbled together in Title 18, euphemistically referred
to as the ‘Federal Criminal Code’.

— Ronald Gainer: ‘Federal Criminal Code
Reform: Past and Future,” 2 Buffalo
Criminal Law Review 45,53 (1998)

Husak breaks the conceptual apparatus of crime as mala in se
from mala prohibita; and improvises it into three categories:
overlapping offenses, crimes of risk prevention, and ancillary
offenses:

The first category overlapping crimes. We
overcriminalize partly by re-criminalizing—by
criminalizing the same conduct over and over again. As
Stuntz observes, ‘federal and state codes alike are filled
with overlapping crimes, such that a single criminal
incident typically violates a half dozen or more
prohibitions.’??

15 Id atv.
16 Id at 9.
17 Id. at 36.
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Offenses of risk prevention (or risk creation) are a
second category of statute that has contributed to the
phenomenal growth of the criminal law. After all, the
state has long proscribed just about every possible
means of directly causing harm—even if it resorts to
recriminalization—but there is virtually no limit to
how far the state might go in protecting persons from
novel ways that harm might be risked. Crimes of risk
prevention are examples of inchoate offenses. Roughly,
an offense is inchoate when not all of its instances
cause harm. These offenses do not prohibit harm itself
but, rather, the possibility of harm—a possibility that
need not (and typically does not) materialize when the
offense is committed. New crimes of risk prevention
can easily be generated by proscribing conduct more
and more remote from the ultimate harm to be
prevented.'®

My third and final category of relatively new kinds of
crime might be called ancillary offenses. Roughly,
ancillary offenses function as surrogates for the
prosecution of primary or core crimes and bear an
indirect relation to them. They are created mostly for
situations in which a defendant is believed to have
committed a primary or core offense, but prosecution
is unlikely to be successful or is otherwise thought to be
undesirable. On some occasions, the state cannot prove
the commission of the core offense, or its evidence of
this offense is inadmissible because it has been
obtained illegally. These occasions have led to the
enactment of growing numbers of ancillary offenses

18 Id. at 38.
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that surround core crimes. Because most of these
statutes have neither common-law analogues nor well-
established public meanings, legislators have broad
authority to define them as expansively as they wish.
As a result, many of these laws venture into the ‘gray
zone of socially acceptable and economically justifiable
business conduct.” The features of many of these
offenses—the absence of culpability requirements, the
shifting of burdens of proof, the imposition of liability
for omissions, and the implicit trust in prosecutorial
discretion to prevent abuse—compromise fundamental
principles long held sacrosanct by criminal theorists.
These crimes lie far outside the core of criminal law
and seem unlikely to satisfy the criteria in a theory of

criminalization.®

A topical development in Supreme Court of Nepal reflects- to
term in better word- 'intellectual competitiveness' in some
cases. For example, the judgment of the Constitutional Bench on
the case no. 074-WC-0020 and Division Bench on the case no.
075-CR-0051 do not only seek for theoretical clarification that
which decision is correct; rather, it also raises the question on
the trend of judicial practice and its settlement for the
precedent. Why the judges do not abide the earlier precedent?
In another issue, this variability was reflected in case no. 079-
WH-0187 versus case no. 079-WH-0210 even though the prior
file was attached with in the latter case.

There is numerous list of such decisions where the judges of
Supreme Court have not abided earlier decisions, nor have they

19 1d. at 40, 41.
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sent to resolve the issue to larger bench. But just delivered their
decisions though varying with earlier one; in most of the cases,
without mentioning the reason and rational of variance.
Recently, the Constitutional Bench of the Supreme Court
delivered a decision on the issue of the legality of the
constitutional appointment of 52 officials including that of CIAA
members.?’ Their varying opinions are worth noting for the
foundational basis of the judgment.*

This is not a hidden problem; it has been reported long ago. The
Supreme Court Bar Association of Nepal had formed a ten
member’s Decision Review Committee under coordination of Sr.
Adv. Mahadev Prasad Yadav in 2077. The Committee reviewed
Corruption Cases decided by Supreme Court, and presented the

20 077-WC-0026, Decision Date: 2082/03/18 (July 2, 2025).

21 The 52 officials included 32 officials recommended on December 15, 2020
and appointed on February 3, 2021 under the Constitutional Council
(Functions, Duties, Rights and Procedures) First Amendment Ordinance 2020,
and another 20 officials recommended on May 9, 2021 and appointed on June
24, 2021 under the Constitutional Council (Functions, Duties, Rights and
Procedures) First Amendment Ordinance 2021. The five-member bench led by
Chief Justice Prakash Man Singh Raut and joined by Justices Sapana Pradhan
Malla, Manoj Kumar Sharma, Kumar Chudal, and Nahakul Subedi issued a
split decision. The majority Sapana Pradhan Malla, Manoj Kumar Sharma,
Kumar Chudal confirmed the validity of both phases of appointments and
dismissed the writ petition while Chief Justice Prakash Man Singh Raut and
Justice Nahakul Subedi dissented, holding that the first phase of 32
appointments should be annulled. The second phase of 20 appointments was
unanimously confirmed. Justice Sapana Pradhan Malla while siding with the
majority to dismiss the writ, wrote a separate concurring opinion directing
that all 52 officials must undergo parliamentary hearings within 45 days of the
judgment as their original appointments had bypassed the constitutional
requirement.
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differences in ratio and violation of the doctrine of precedent in
its report Decision Review Committee’s Report, 20772

The report analyses the differences of ratio in the decisions,
particularly in Corruption Cases under various themes of
corruption including bribery, illegal property, forged report,
duplicate certificate etc., as decided by Supreme Court of Nepal
from 2065 to 2075. The report concludes with very alarming
remarks:

Supreme Court’s decisions have unnatural variability.
Supreme Court is the source of judicial guidelines. It is
the creator of judicial culture. However, the fact that
the decisions are not in uniformity indicates that the
Supreme Court is derailing from judicial values and
principles. The unnatural variability in its decisions
indicates the arbitraries and loses faith of the people.
And, it is very serious problem.?

The report repeatedly questions on the judicial discipline and
accountability, basically resulting out of violation of the

principle of precedent.
3. It's side effect on overcriminalization

It is axiomatic truth in criminal law that what criminalizes is
only the law.* Not the judges nor their interpretations.
However, when there is scarcity of judicial discipline, when

22 SUPREME COURT BAR ASSOCIATION, SUPREME COURT BAR ASSOCIATION’S DECISION
REVIEW COMMITTEE’S REPORT, 2077 (2020).

23 Id. at 283, 284.

24 Criminal law applies strict construction opposing liberal construction
applied in constitutional law. This article refers the references relating to
criminal law and interpretation of criminal law.
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there is dearth in judges accountability, when there is drought
in principles- subjectivism dominates over objectivism, personal
experience and emotion cover up the wisdom and logic results
in overcriminalization from the root of so-called self-esteem.
This is a big problem with the judges elsewhere in the post-
modern world.

In 1968, Sanford H. Kadish® presented The Crisis of

Overcriminalization® connecting to private morality:

In this piece I want to comment on the problems of
overcriminalization in just three kinds of situations, in
each of which costs paid primarily affect the day-to-day
business of law is used: (1) to declare or enforce public
standards of private morality, (2) as a means of
providing social services in default of other public
agencies, and (3) as a disingenuous means of
permitting police to do indirectly what the law forbids
them to do directly.?

In 2011, Dennis F. Baker® wrote 7The Right Not to be
Criminalized® which tries to explain the legitimacy of ‘just

criminalization’ over ‘crisis of unjust criminalization’, and
argues that the right not to be criminalized is not merely a

%5 Professor of Law at University of California, and visiting Professor of Law at
Harvard Law School. He also served as general consultant for the President’s
Commission on Law Enforcement and Administration of Justice.

26 Sanford H. Kadish, The Crisis of Overcriminalization, 17 AMER. CRIM. LAW
Q. 69, 70 (1968).

27 [d

28 Professor at King’s College, University of London.

29 DENNIS F. BAKER, THE RIGHT TOT TO BE CRIMINALIZED: DEMARCATING CRIMINAL LAW’S
AUTHORITY (2011).
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cardinal human right found in morality, but is also a
constitutional right.*°

Baker opposes unfair criminalization and construing unjust
criminalization.’® He states various such unfair and unjust
criminalization in practices; as below:

Unfair and unjust criminalization flows from a number
of practices including the mislabelling of innocuous
conduct as criminal; eliminating the ex post culpability
requirement without moral justification (strict and
vicarious liability for crimes that result in conviction
and/or imprisonment); eliminating the ex ante
‘imputability of blame for remote harm’ requirement
without justification (i.e., criminalizing people for
being a mere ‘but for’ cause of harm caused by the
intervening choices of others: remote harms); imposing
disproportional punishments; and through the
circumvention of human rights and due process
protections by, for example blurring the civil and
criminal law. From the ex ante criminalization
perspective the lawmaker has to consider a number of
factors including what can be fairly labelled as
criminal; the sentences that should be set for various
offenses; and the structure that the criminal law will
take to ensure that criminal liability will only be visited

on those who are deserving of criminal censure.3?

All these types of practices that allows unfair and unjust
criminalization is the violation of right- ‘right not to be

30 Id. at x, xi.
31 Id. at 3.
32 Id at 9.
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criminalized’ that he deals under the title “Unprincipled
Criminalization.”*® He says:

The right to not to be criminalized is a basic human
right that aims to protect individuals from
unwarranted state interference of a penal nature. In
particular, the right is geared towards protecting
individuals from being unjustly criminalized. The right
is a basic moral right, but it is also a fundamental legal
right. It is formed by a number of specific protections
as well as the more general protections found in the
Fifth and Eighth Amendments of the U.S. Constitution,
and the corresponding rights concerning deprivation of
liberty and fair punishment as set out in Articles 3, 5
and 8 of the European Convention and Articles 7, 9, and
12 of the Canadian Charter of Rights and Freedoms.3*

Baker argues that the various courts around the world use
different standards of interpretation, but the differences are
more formal than substantive. A careful analysis of the personal
autonomy and fair punishment type provisions found in the
various constitutions demonstrates that these types of rights,
however differently worded and however differently
interpreted in the past, contain a general right not to be
criminalized.® He states:

The ‘the margin of appreciation’ doctrine allows courts
take into account that the ECHR will be interpreted
differently in different countries, but it should not
permit the Strasbourg Court to endorse interpretations

33 Id. at Chapter One.
34 1d at 9, 10.
3% Id. at 10.
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that would result in human rights abuses, such as
allowing a person to be criminalized and jailed for
engaging in innocuous activities or allowing a person
to be sent to prison for 40 years for shoplifting and so
forth. Allowing someone to be jailed for 40 years for
shoplifting contravenes our deeply held conventional
(Western) standards of justice- the very same
standards that we ask non-Western states to comply
with.36

As written in the very first paragraph: “In this book my goal is
not merely to discuss the moral limits of the criminal law.
Instead, the focus is on the legal limits of the criminal law,”*” this
book reminds judges not to forget the legal limits even in course
of battle.

In 2012, Stephen F. Smith*® came with Overcoming
Overcriminalization®® which stated overcriminalization as a
quantitative problem. Under the sub-title ‘judicial crime
creation’ he writes:

Another major problem with federal criminal law is
that it allows courts essentially to create new crimes.
The root of the problem here is that the courts are
notoriously inconsistent in their adherence to the
venerable rule of lenity. The rule of lenity—one of the
few Marshall Court doctrines that has not achieved

canonical status—requires courts to construe

36 Id

37 Id. at 1.

38 Professor of Law, University of Notre Dame.

39 Stephen F. Smith, Overcoming Overcriminalization, 102 ] OF CRIM. LAW &
CR. 85, 100 (2012).
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ambiguous criminal laws narrowly, in favour of the
defendant. It does so not to show lenience to
lawbreakers, but to protect important societal interests
against the many adverse consequences that judicial
expansion of crimes can produce—consequences such
as the usurpation of the legislative crime-definition
function, not to mention potential frustration of
legislative purpose and unfair surprise to persons
convicted under unclear statutes. The rule of lenity
therefore reflects, as Judge Henry Friendly once put it,
a democratic society’s instinctive distaste against men
languishing in prison unless the lawmaker has clearly
said they should.

More to the point here, faithful adherence to the rule of
lenity would require courts to counteract
overcriminalization. The rule of lenity requires courts
to narrow, rather than broaden, the scope of
ambiguous criminal laws. This would prevent
prosecutors from exploiting the ambiguities of poorly
defined federal crimes to criminalize conduct Congress
has not specifically declared a crime. The rule of lenity
would thus make poor crime definition an obstacle to—
not an occasion or excuse for—more expansive

applications of federal criminal law.

Unfortunately, the federal courts treat the rule of lenity
with suspicion and, at times, outright hostility.
Although it sometimes faithfully applies the rule of
lenity, the Court has on many other occasions either
ignored lenity or dismissed it as a principle that applies
only when legislative history and other interpretive
principles cannot give meaning to an ambiguous
statute.
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The result of the judiciary’s haphazard adherence to
the rule of lenity is as predictable as its results have
been misguided. As previously explained, federal
judges have repeatedly used ambiguous statutes as a
basis for creating new federal crimes and have
expanded the reach of overlapping federal crimes to
drive up the punishment Congress prescribed for less
serious federal crimes.114 The end result of such
assaults on the rule of lenity is necessarily a broader
and more punitive federal criminal law.%

He concludes this scenario simply as an ‘assault on rule of
lenity.’#!

In 2013, Paul J. Larkin** wrote Public Choice Theory and
Overcriminalization*®*alarming how public choice theory is
influencing legislature to legislate new offences every day
without any fair labelling, which is hitting in the problem of
overcriminalization in Unites States of America.

Larkin states that “Overcriminalization is becoming an
increasingly important issue in modern-day criminal law.”* He
says it has been realized by various stakeholders including
American Bar Association, Justice Department officials, the
House Judiciary Committee, and even the Media have picked up

40 Id. at 567, 568.

4 Id. at 568.

2 Senior Legal Fellow & Manager, Overcriminalization Project, the Heritage
Foundation; M.P.P., George Washington University.

43 Paul J. Larkin, Public Choice Theory and Overcriminalization, 36 HARV. ] OF
LAW & PUB. POLICY. 1, 13 (2013).

4 Id. at 720.
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on it.* According to Larkin, it is happening because of “the
public’s demand for more and more criminal laws, along with
harsher and harsher treatment of criminals.”#6

To him, “overcriminalization is less a problem with the
substantive criminal law than it is with the law making
process.” He accuses, as far as overcriminalization goes,
“legislatures are the biggest offenders. Over the last fifty years,
legislatures have become ‘offense factories’ that churn out new
statutes each week.”* His point is that such passing numerous
legislation week by week lack fair labelling and fair warning
that turns into the overcriminalization of an individual.

To avoid such problem of overcriminalization, he expects form
judges to dust off the principles of criminal law:

If judges are persuaded that overcriminalization is a
problem, they are in a position to change this situation
without becoming ‘activist’. Several criminal law
doctrines can be dusted off and used by courts that
would protect morally blameless parties from winding
up in prison due to the rent-seeking conduct of private
parties and the vote-seeking behaviour of political
actors. At a minimum, judges can use their prestige to
tell the public the true effect of the overexpansion of

criminal laws and why it is harmful.*

4 Id at 721.

4 I

47 ]d. at 722.

8 Id. at 724, 725.
49 Id. at 793.
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In 2017, Kahryn Riley came with loud and clear over-cry with
The Problem of Overcriminalization® It was a legislative
testimony presented to the Michigan Law Revision Commission
by the Mackinac Center’s Policy Analyst Kahryn Riley on 18™
May, 2017.5* Kahryn Riley is an attorney, and an alumna of
Hillsdale College and Regent University School of Law.

In this paper, she addresses the problem of overcriminalization
in Michigan, based on a testimony:

We discovered this problem after learning about a
number of stories of people put into legal jeopardy by
Michigan’s criminal law. One such individual was Lisa
Snyder, whom the state charged with running an illegal
daycare after she volunteered to help her neighbor’s
children board the school bus each morning, free of
charge. She was able to obtain counsel and eventually
the law was changed, but many defendants might not
have the resources to obtain this outcome.33

The paper finds that “Michigan repeal outmoded or duplicative
laws, and that the state enact a default criminal intent standard
to protect citizens who unknowingly violate criminally
enforceable statutes or regulations that govern conduct that is
not intuitively wrong.”** And, it presents the reforms for two
reasons.

50 Kathryn Riley, The Problem of Overcriminalization, Michigan Law Revision
Commission: Mackinac Center for Public Policy (May 18, 2017).

51 Id. at Front Cover of the Paper.

52 Id. at 4.

5 Id at 1.

54 Id. at 2.
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First, a state’s criminal code should protect individual
liberty and private property — not be a tool to regulate
every aspect of human conduct.

Second, a very broad criminal code creates a risk that
prosecutions will vary markedly from jurisdiction to
jurisdiction and that scarce resources will be diverted
from the enforcement of serious violent and property

crimes.ss
4, One's Own Comment

In giving the leading judgment in a case of corruption Justice
Ishwor Prasad Khatiwada postulated "andher nagari chaupat
raja, takke ser bhaji takke ser khaja"that satires not only the
criminal investigation standard of the country but overall
criminal justice system, of which a part is obviously the judges
too.”® I do hesitate to translate it here, rather present some
findings of three reports that will illustrate the scenario:

a) Supreme Court Bar Association’s The Study
Committee’s Report, 20645

Supreme Court Bar Association of Nepal formed a four
member’s study committee under coordination of Shreehari
Aryal to study the problems, complains of stakeholders on
the activities of judiciary in Nepal, and to suggest the
findings in order to enhance the faith of people on judiciary.
The Committee submitted a comprehensive report, which

55 Id
5 Namaraj Bhandari vs. Government of Nepal (NKP 2078, Vol. 1, Decision No.

10635)
57 SUPREME COURT BAR ASSOCIATION, THE STUDY COMMITTEE’S REPORT, 2064 (2008).
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was published by the publication committee of Supreme
Court Bar.*®

Chapter 3 of the Report, entitled “Pitfalls in the Laws”,
explains the weaknesses practiced in judicial practices along
with pitfalls in laws itself. Among them, the problem of
derailing from the principles in hearing system is also
enlisted as one of the major problem in judicial practices.®
According to this report, there are five basis reasons- based
on the opinions of the stakeholders- of declining public faith
on judiciary, enlisted as below:®

a | Reason of excessive discretionary power in law 28.89 %

b | Reason of interpreting the law to invoke the self-bias | 24.87 %

c | Reason of ambiguous and plural meaning generating | 21.60 %
legislation

d | Reason of not applying the scientific drafting system | 12.81 %

e | Reason of not implementing the whatsoever existing | 11.80 %

law

Of these, the use of ‘excessive discretion’ and problem in
‘interpretation of laws’ promoting self-bias reflect the need of
following the restrictive construction of the court including
in criminal cases.

b) Office of Attorney General & Center for Legal
Research and Resource Development (CeLRRd)’s

58 Id. at 2-9.
59 Id. at 47, 48 (under sub title 3.2.1).
60 Jd. at 50 (under sub title 3.3.1.1, Table 9).
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Baseline Survey on Criminal Justice System of Nepal,
2069 (2013):%

It was a baseline survey conducted jointly by the Associate
Professors Mr. Ganesh Bdr. Bhattarai, Mr. Suraj Basnet and
Ms. Sushila Karki of Kathmandu School of Law (KSL), and
published by Office of Attorney General & Center for Legal
Research and Resource Development (CeLRRd).

The baseline survey was conducted in 15 sample Districts,
and was generalized to overall criminal justice system of
Nepal. The Districts were selected based on geographical
representation including Terai Region, Hilly Region, and
Terai-Hilly Region:®

Terai: Kanchanpur, Rupandehi, Chitwan,
Parsa, Siraha, Morang and Banke.

Hilly: Taplejung, Kathmandu, Lalitpur,
Mustang, Rasuwa, Baglung, Jumla
and Doti.

Terai- Chitwan, Rupandehi, Banke and

Hilly: Kanchanpur.

The baseline survey collected the registered criminal cases of
two fiscal years from 2067/068 to 2068/069 in District
Prosecutor Office, District Police Office, District Court, and
had studied the overall scenario of functioning of the system
components of criminal justice system and their weaknesses.

61 OFFICE OF ATTORNEY GENERAL & CENTER FOR LEGAL RESEARCH AND RESOURCE
DEVELOPMENT (CELRRD), BASELINE SURVEY ON CRIMINAL JUSTICE SYSTEM OF NEPAL,
2069 (2013).

62 Id. at 10.
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In its subtitle under 7.5.2 ‘Average Time Used for Judicial
Duty’, the report has presented the average time used for
judicial service, which is surprisingly only 4.5 hours per
working day.® Then, the report draws some conclusions
relating to the principles of criminal justice system, as below:

o The personnel working in various agencies of
criminal law did not have proper sensibility
towards the values of the principles of fair and
impartial justice system.

o Lack of realization towards weakness and
mistakes in their duty performance

o The tendency of perceiving criminal justice as
administrative departmental phenomenon is
found massive.*

c) Ministry of Law, Justice and Parliamentary Affairs’
Baseline Survey on Crime Report, 2072 (2015)%

It was the first ever baseline survey on crime done by
Government of Nepal.® The High Level Task Force formed
under the Chairmanship of the then Justice Kalyan Shrestha
recommended the Government of Nepal to conduct a
baseline survey on crime. The Council of Ministers endorsed
it, and order the Ministry of Law, Justice and Parliamentary
Affairs to pursue the survey. The Ministry did survey in ten
districts for the fact findings on numbers of crime, their

63 Id. at 156.

64 Id at 167.

65 MINISTRY OF LAW, JUSTICE AND PARLIAMENTARY AFFAIRS, BASELINE SURVEY ON CRIME
REPORT, 2072 (2015).

5 Jd. at Statement, Agni Prasad Kharel, Minister, Ministry of Law, Justice and
Parliamentary Affairs.
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types, causes, and the modus consulting the stakeholders
and the parties of the crime.” However, the study did not
consult Nepal Bar Association in its thorough process.

The Report, in its first page itself, cites the fact that altogether
“84 Acts grant the power to Extra-judicial Authorities to
adjudicate criminal cases, and sentence to imprisonment
and impose fine.”¢% This illustration is an eye opening to see
the situation of criminal justice system in Nepal. On the other
hand, Nepal does not have specialized criminal courts at any
tier of judiciary, with an exception to the Special Court. The
judges who interpret the general laws, do interpret
constitutional, and penal laws as well. This fact also indicates
the chance of inconsistencies in interpretation of penal
statutes.

In Chapter 5, entitled “Effectiveness of Criminal Justice
System”, the Report presents the data on ‘effectiveness of
court’s functioning’ as below:®

District Effectiv | Modera | Not Don’ | No Tota
e te effectiv | t Answe | 1
e Kno |r
w
Taplejung 11.5 36.4 22.9 28.5 | 0.7 100
Morang 10.2 47.7 5.6 36.3 | 0.2 100

57 Id. at Statement, Tek Prasad Dhungana, Secretary, Ministry of Law, Justice

and

Parliamentary Affairs.

68 NATIONAL JUDICIAL COUNCIL, A STUDY REPORT ON ADJUDICATION OF EXTRA-JUDICIAL
AUTHORITIES, 2065 (2008), Id. at 1.
9 Id. at 130.
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Saptari 16.2 40.3 24.1 18.5 | 0.9 100
Sindhupalcho | 2.9 334 5.1 58.1 |04 100
ck

Kathmandu 11.1 32.7 111 445 |04 100
Parsa 25.6 35.8 27.1 11.1 | 04 100
Kaski 4.2 40.4 5.8 489 | 0.7 100
Banke 6.9 41.8 20.2 30.7 |04 100
Jumla 12.2 49.7 4.5 334 | 0.2 100
Bajhang 7.6 45.8 4.3 42.0 | 0.2 100
Total 10.8 40.4 131 352 |05 100

It shows that only 10.8 per cent of the participants in the
survey accepted the effectiveness of the court’s functioning;
whereas 40.4 per cent said that it is moderate, and 13.1 per
cent said that it is not effective. Comparing the same with
Extra-judicial Authorities’ decision, it’s 8.5 per cent accepting
the effectiveness, and 16.5 per cent denied the effectiveness;
whereas, 37.6 per cent said it’s moderate.”

In another question on ‘court’s effectiveness in imposing the
sentence’, 11.9 per cent affirmed its effectiveness which is
three times less than who said it is just moderate (38.0 per
cent), and 14.9 per cent participants denied court’s
effectiveness. This empirical data certainly indicates that
there is a problem, as presented below:"

70 Id. at 132 (under Table 5.9).
"t Id. at 130, 131.
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District Effectiv | Modera | Not Don’ | No Tota
e te effectiv | t Answe | 1
e Kno |r
w

Taplejung 10.6 34.6 24.4 29.9 |05 100
Morang 11.8 47.9 5.8 341 (04 100
Saptari 18.2 36.9 27.5 16.4 | 0.9 100
Sindhupalcho | 2.4 32.7 6.7 57.5 | 0.7 100
ck
Kathmandu 111 31.0 12.2 45.0 | 0.7 100
Parsa 23.1 37.6 28.7 104 | 0.2 100
Kaski 7.4 36.4 7.8 47.8 | 0.7 100
Banke 9.3 35.3 23.8 31.3 | 0.2 100
Jumla 15.8 43.4 7.1 334 | 0.2 100
Bajhang 9.1 44.4 5.6 40.0 | 0.9 100
Total 11.9 38.0 14.9 346 | 0.5 100

It shows that only 11.9 per cent of the participants in the

survey accepted the court’s effectiveness in imposing the

sentence; whereas 38.0 per cent said that it is moderate, and

14.9 per cent said that it is not effective.

And, the Report also presents data on the overall

effectiveness and impartiality of criminal justice system; of

which, only 6.7 per cent participants were ‘fully confident’

with the effectiveness and impartiality, and 20.2 per cent

participants stated that they don’t believe on effectiveness
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and impartiality of criminal justice system in Nepal.”> Such
questioning on the effectiveness of judiciary alarms the
questions into the decision of courts, and the decisions of
courts attracts the issue of judges discretionary and
limitations.

5. Concluding Remarks

In conclusion, the juxtaposition of the Court’s effectiveness with
the recurring judicial clash of wisdom underscores the pressing
need for structural reform within the judiciary. The sentiments
expressed in Nariman’s God Save the Hon’ble Supreme Court!
resonate profoundly in the Nepali context too. May the divine
blessings of the Pashupatinath Temple guide the judiciary of
Nepal toward a brighter and more consistent future, where the
perils of judicial subjectivism are overcome and the challenges
of overcriminalization do not arise, as has been witnessed
otherwhere.

72 Id. at 134 (under Table 5.11).
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Abstract

The increasing invocation of corruption allegations in
arbitral proceedings has introduced complex doctrinal,
evidentiary, and institutional challenges, particularly in
disputes arising from public procurement, infrastructure
concessions, and large-scale public contracts. Technical
defaults and regulatory Iirregularities are frequently
reframed as corruption claims to defeat arbitral
jurisdiction or invoke public policy objections at both the
merits and enforcement stages. This article argues that
corruption must be approached through a disciplined,
Intent-based analytical framework requiring proof of mala
fide intention and illicit gain. Drawing upon Nepalese
Statutory law, constitutional allocation of authority,
International arbitral jurisprudence, transnational public
policy, and enforcement practice under the New York
Convention, it contends that unsubstantiated allegations
must not displace arbitral authority. Preserving the
distinction  between  Intentional corruption and
administrative non-compliance safeguards due process,
strengthens institutional coherence, reinforces contractual
certainty, and promotes responsible public governance
while ensuring that genuinely corrupt transactions receive
no legal protection.
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1. Introduction: The Intersection of Contract and Crime

The growing intersection between arbitration and corruption
allegations has become one of the most delicate and
consequential issues in modern dispute resolution. In disputes
arising from public procurement, infrastructure development,
concession agreements, energy projects, public-private
partnerships, and regulatory contracts, it is increasingly
common for disagreements relating to performance, delay, cost
escalation, documentation irregularities, or procurement
compliance to be reframed as allegations of corruption. Such
allegations are rarely confined to the substantive merits of the
dispute rather, they are frequently invoked to challenge arbitral
jurisdiction, invalidate arbitration clauses, raise admissibility
objections, or resist enforcement of awards on public policy
grounds. The transformation of contractual disputes into
corruption controversies introduces profound institutional
tension. Arbitration must never become a sanctuary for bribery
or abuse of authority yet it must equally guard against becoming
vulnerable to strategic allegations designed to evade contractual
responsibility. The stability and legitimacy of arbitration depend
upon preserving a principled and legally disciplined distinction
between intentional corrupt conduct and technical or
procedural irregularity.

2. Defining the Threshold: The Intent-Based Framework of
Corruption

Corruption, in its legal meaning, is defined not by mere non-
compliance but by intentional abuse of entrusted power for
private gain. Under Nepal’s Prevention of Corruption Act, 2002,!

! Prevention of Corruption Act, 2002 (2059 B.S.)
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corruption encompasses acts such as receiving illegal
commissions, accepting unlawful benefits, falsifying public
records, causing deliberate financial loss to the State, or
misusing official authority for improper advantage. Each of
these offenses presupposes conscious wrongdoing, mala fide
intention, and illicit enrichment or abuse of position. The
statutory structure does not equate negligence, poor
administration, bureaucratic error, or procedural deviation
with corruption. The legal threshold requires demonstrable
dishonest intent and unlawful benefit. This intent-based
approach aligns with international legal standards. The United
Nations Convention Against Corruption* criminalizes bribery,
embezzlement, trading in influence, and abuse of functions only
where intentional conduct is established. Likewise, the OECD
Anti-Bribery Convention® focuses on deliberate bribery of
foreign public officials to secure undue advantage in
international business transactions. Across jurisdictions,
corruption is conceptualized as a moral and legal wrong
grounded in intentional abuse and private benefit, not
administrative imperfection.

Arbitration, by contrast, is rooted in party autonomy and
contractual consent. Under Nepal’s Arbitration Act,1999,*
arbitral tribunals are empowered to adjudicate commercial
disputes, including those involving public entities, by
determining contractual rights, obligations, and economic
consequences. Arbitration is not a criminal adjudicatory
mechanism, it neither investigates criminal culpability nor
imposes penal sanctions. Its mandate is civil and contractual.

2 United Nations Convention Against Corruption 2003.
3 OECD Anti-Bribery Convention 1997.
4 Arbitration Act,1999(2055).
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This distinction is reinforced by fundamental doctrines of
international arbitration, including the principle of separability,
which preserves the validity of an arbitration agreement even if
the underlying contract is challenged, and the doctrine of
kompetenz-kompetenz, which empowers tribunals to
determine their own jurisdiction. When corruption is alleged,
tribunals must therefore assess whether the alleged illegality
affects the validity of the arbitration agreement itself or merely
pertains to performance disputes within their jurisdiction. A
failure to maintain this analytical discipline risks collapsing
contractual adjudication into criminal accusation without
procedural safeguards.

3. The Scope of Arbitral Authority

International arbitral jurisprudence provides structured
guidance on these issues. Tribunals have consistently held that
corruption is a grave allegation requiring a high evidentiary
threshold. In EDF (Services) Limited v Romania,’the tribunal
emphasized that corruption must be proven through clear and
convincing evidence and cannot be inferred from suspicion or
irregularity. In Siemens A.G. v. Argentina® unsupported
corruption allegations did not defeat jurisdiction. Conversely,
where corruption was established through persuasive evidence,
tribunals have refused relief. In World Duty Free Company
Limited v Republic of Kenya,’ the claimant admitted paying a
bribe to secure the contract and the tribunal held that contracts
procured by bribery violate transnational public policy and are

5 EDF v Republic of Romania, ICSID Case No ARB/05/13, Award, 8 October 2009.
6 Siemens A.G. v Argentina, ICSID Case No ARB/02/8.
7World Duty Free v Kenya, ICSID Case No ARB/00/7, Award, 4 October 2006.
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unenforceable. In Metal-Tech Ltd v Republic of Uzbekistan,?
suspicious consultancy payments and unexplained financial
flows led to dismissal for lack of jurisdiction on the ground that
the investment was not made in accordance with law. In BSG
Resources Limited v. Republic of Guinea,” substantial and
coherent evidence of corrupt practices resulted in denial of
treaty protection. The consistent principle emerging from these
cases is neither permissive nor draconian corruption, when
proven, bars protection but allegation alone does not extinguish
arbitral authority.

An important contemporary debate concerns the burden and
standard of proof in corruption allegations. While the party
alleging corruption generally bears the burden of proof,
tribunals have recognized that direct evidence of bribery is
often unavailable. As a result, some tribunals have considered
circumstantial evidence and “red flags,” including unusual
payment structures, opaque intermediaries, lack of legitimate
services, or disproportionate commissions. However, even in
such cases, tribunals require coherent inference and persuasive
linkage between evidence and intent. The seriousness of the
allegation justifies a correspondingly rigorous evidentiary
assessment. To permit corruption to be inferred solely from
procedural irregularity would erode due process and encourage
tactical abuse.

4. Enforcement Challenges Under the New York Convention

Corruption allegations also raise complex questions at the
enforcement stage under the New York Convention, particularly

8 Metal-Tech v Uzbekistan, ICSID Case No ARB/10/3, Award, 4 October 2013.
9 BSG Resources v Guinea, ICSID Case No ARB/14/22).
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Article V(2)(b), which permits refusal of enforcement where
recognition would be contrary to public policy. Courts in various
jurisdictions have emphasized that public policy must be
interpreted narrowly and applied cautiously. Where arbitral
tribunals have examined corruption allegations and rendered
reasoned findings, enforcement courts are generally reluctant
to reopen factual determinations absent compelling evidence of
fraud or fundamental procedural injustice. This layered review
preserves respect for arbitral authority while ensuring that
genuinely corrupt transactions do not receive judicial
endorsement.

5. The Nepalese Constitutional Framework

Nepal’s constitutional framework reinforces the separation of
institutional functions. Article 238 of the Constitution of Nepal,
2015 vests investigative authority over corruption in the
Commission for the Investigation of Abuse of Authority (CIAA),
reflecting a deliberate constitutional allocation of criminal
enforcement power. Arbitral tribunals are not investigative
bodies, they operate within the contractual sphere. The
Supreme Court of Nepal has repeatedly emphasized respect for
arbitration agreements and minimal judicial interference,
including in Rakesh Kumar v Ramkrishna Rawal®® and
Aamodanand Mishra v Appellate Court™, Patan. In Binod Kumar

10 New York Convention, Article V (2) (b).

11 Constitution of Nepal 2015 (2072).

12 Rakesh Kumar (on behalf of The Oriental Insurance Company Ltd.) v.
Ramkrishna Rawal,N.K.P 2066,Volume 2, D.N. 8078.

13 Aamodanand Mishra v. Appellate Court, Patan, N.K.P 2062, Volume 5, D.N
7546.
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Gautam v CIAA,” the Court underscored that corruption
proceedings must adhere strictly to constitutional and
procedural safeguards and cannot be sustained on suspicion or
administrative irregularity alone. This jurisprudence affirms
the necessity of due process, evidentiary discipline, and
institutional restraint.

A further dimension requiring careful articulation is the
necessity for parallel but independent functioning of arbitral
and anti-corruption processes. The existence of corruption
allegations in a contractual dispute should not automatically
suspend or displace arbitration where the core issues concern
contractual rights, performance obligations, delay, or
compensation. Arbitration must be allowed to proceed in
accordance with due process, particularly where technical,
financial, or industry-specific expertise is required for
resolution. At the same time, where credible allegations of
intentional abuse of authority or illicit gain arise, investigative
bodies such as the CIAA must be permitted to conduct criminal
inquiries within their constitutional mandate. These processes
need not be mutually exclusive rather, they operate within
distinct spheres civil contractual adjudication and criminal
accountability. Individuals who actively obstruct investigation,
suppress evidence, or participate in corrupt conduct must face
criminal proceedings under the appropriate legal framework.
However, the routine or premature invocation of anti-
corruption investigations in matters involving minor
procedural irregularities or technical non-compliance risks
generating a climate of administrative paralysis. Excessive

14 Binod Kumar Gautam v. Commission for the Investigation of Abuse of
Authority (CIAA), N.K.P 2079, Volume 1, D.N.10808.
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intervention in marginal matters has, in practice, discouraged
public officials from exercising legitimate discretion, resulting
in delays even in simple projects due to fear of scrutiny. A
culture of defensive administration undermines both efficiency
and public interest. The judiciary therefore plays a pivotal role
in maintaining institutional balance.

Courts must be prepared to refer disputes to arbitration where
the issues require specialized expertise and fall within the scope
of wvalid arbitration agreements, while simultaneously
recognizing that genuine criminal misconduct lies within the
jurisdiction of investigative authorities. Even within a single
dispute, courts should distinguish between contractual matters
suitable for arbitral determination and allegations of criminal
wrongdoing that require separate investigation. Such calibrated
differentiation preserves due process, protects institutional
competence, and ensures that neither arbitration nor anti-
corruption enforcement is misused or diluted.

The practical consequences of conflating technical non-
compliance with corruption are significant. Public
infrastructure projects operate within dynamic regulatory
environments characterized by urgent timelines, evolving
standards, and multi-agency coordination. Administrative
decisions are often made under conditions of uncertainty. If
every procedural deviation 1is treated as presumptive
corruption, public officials may become risk-averse,
administrative processes may slow, and public projects may
suffer delay and inflated costs. An overly expansive conception
of corruption risks producing a culture of defensive governance,
where fear of accusation displaces principled decision-making.
At the same time, failure to sanction genuine corruption
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undermines public trust and distorts market competition. The
law must therefore strike a careful equilibrium between
vigilance and restraint.

For arbitral tribunals, a disciplined methodology is essential.
They must distinguish between illegality affecting contract
formation and disputes concerning performance, assess
whether alleged conduct demonstrates intentional abuse and
illicit benefit, apply an evidentiary threshold proportionate to
the seriousness of the allegation, respect principles of
separability and kompetenz-kompetenz and remain mindful of
transnational public policy without allowing it to be invoked as
a strategic weapon. The use of arbitration helps to minimize the
fear often associated with lengthy court proceedings by
providing a more efficient, accessible, dispute resolution
process. Corruption cannot be presumed from bureaucratic
imperfection, it must be established through coherent,
persuasive, and credible proof. Equally, where corruption is
proven, tribunals must refuse to lend their authority to its
enforcement.

6. Conclusion

Arbitration and anti-corruption law are not antagonistic
systems but complementary pillars of legal order. Arbitration
safeguards contractual justice, commercial certainty, and
economic efficiency. Anti-corruption law protects public
integrity, deters abuse of authority, and enforces criminal
accountability. Preserving an intent-based threshold requiring
proof of mala fide intention and illicit gain before labeling
conduct as corruption protects both systems from distortion. It
ensures that genuine corruption is decisively sanctioned while
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preventing contractual disputes from being unnecessarily
criminalized. Maintaining this principled boundary strengthens
due process, reinforces institutional coherence, promotes
responsible governance, and sustains confidence in both public
administration and international arbitration.
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1. Introduction and Definition

Corporate social responsibility (CSR), also known as sustainable
responsible business (SRB), or corporate social performance, is
a form of corporate self-regulation integrated into a business
model. Ideally, CSR policy would function as a built-in, self-
regulating mechanism whereby business would monitor and
ensure their adherence to law, ethical standards, and
international norms. !CSR is an evolving business practice that
incorporates sustainable development into a company's
business model.

CSRis often defined strategically. Corporate social responsibility
encompasses not only what companies do with their profits, but
also how they make them. It goes beyond philanthropy and
compliances and addresses how companies manage their
economic, social and environmental impacts, as well as their
relationship in all keys spheres of influence: the workplace, the
marketplace, the supply chain, the community, and the public
policy realm?.

1 MACGREGOR PELIKANOVA, EUROPEAN MYRIAD OF APPROACHES TO
PARASITIC COMMERCIAL PRACTICES, O Economia Copernic Publishers, 167-
218 (8™ Ed.2017), accessed on 16 April 2020

2 Jorina Fontelera, The Difference Between Corporate philanthropy and Social
Responsibility, HEARST NEWSPAPERS, LLC, 6™ April 2014, at A2, accessed on
16 April 2020
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There is no clear definition about the concept of Corporate Social
Responsibilities. It has been defined in various ways. Some of
the definitions are as follows:

» “Corporate social responsibility is the responsibility and
commitment of business to society beyond the basic
traditional and economic functions of producing and
supplying goods and services.”

» “Corporate social responsibility is an integrated combination
of policies, programs, education and practices which extends
throughout a corporation’s operations and into the
communities, and into the communities in which they
operate.”

» “Corporate social responsibility is a process of operating a
business in a manner that meets or exceeds the ethical, legal,
commercial and public expectations that society has of
business.”

Blackwell Encyclopaedia of business ethics defines "Social
Responsibility is the obligation of decision makers to take action
which protect and improve the welfare of society as a whole
along with their own interest®. World Business Council for
sustainable development defines CSR as the commitment of
business to contribute to a sustainable development by working
with employee, their families, the local communities and society
at large to improve their quality of life. * CSR can also be termed
as community responsibility, good corporate citizenship, and

3 Bishnu Pd. Upadhyaya, An overview on Corporate Social Responsibility
(CSR) Fulfilled by Nepal Corporate Sector, BUSINESS LAW JOURNAL,
Commercial Law Society, Kathmandu,92 (2009). accessed on 16 April 2020

4 Arjun Adhikari, Corporate Social Responsibility: Voluntary or Mandatory?
, NJA LAW JOURNAL, National Judicial Academy, 186 (Vol. 8, 2014).
accessed on 16 April 2020
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corporate social contribution of business towards sustainable
development and resolution of social problems.’ Its key issues
include governance, responsible sourcing, Eco efficiency,
environmental managements, stakeholders’ engagement,
labour standards, employee community relations, social equity
and human rights.

The concept of CSR is new in Nepal. It is often understood as
charitable activities. Awareness about the broader concept of
CSR is limited within few enterprises. Many companies
contribute to charities and support communities. But these
activities are more philanthropic in nature, not yet related to the
core business which would be necessary to increase impact and
sustainability of activities. Companies should analyze their
stakeholders, potential risks and political impacts when
designing their CSR strategies.

2. Components of Corporate Social Responsibility

In contemporary governance frameworks, corporations are
increasingly conceptualized as integral members of society,
bearing responsibilities that extend beyond profit maximization
to key stakeholder groups. Employees constitute a central pillar
of CSR, such as fair wages, employment security, welfare
benefits, and the recognition of labor rights directly influence
productivity and organizational stability. In Nepal, this
responsibility is reinforced by the Labour Act, 2074, which
mandates worker welfare provisions, including insurance,
compensation, maternity and paternity leave, and welfare
funds, while the Children Act prohibits the engagement of
children below the age of 14 in industrial work. Similarly,

5 Ibid
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corporate responsibility toward consumers emphasizes the
provision of standard-quality goods and services at fair prices,
fostering trust and long-term goodwill. This obligation is legally
grounded in the Consumer Protection Act, 1997, which
guarantees consumers’ rights to quality products and
compensation for harm, reflecting the growing empirical
evidence that socially responsible practices shape consumer
choice and corporate reputation.

Beyond internal and market-facing obligations, corporations
also owe duties to society, shareholders, the environment, and
the state. Social responsibility toward the community includes
contributions to education, health, research, and broader social
development, as well as engagement with structural challenges
such as poverty, unemployment, and environmental
degradation. Shareholders and investors, in turn, are entitled to
transparent governance, capital protection, and fair returns,
which enable firms to balance profitability with social welfare
contributions. Environmental responsibility has become
particularly salient in developing economies, where industrial
activity is a major source of pollution; Nepalese law accordingly
requires environmental assessments prior to industrial
operations and imposes liability and compensation for
environmental harm under the Industrial Enterprises Act 2073
and the Environment Protection Act, 1997. Finally, corporations
bear responsibility toward the state through lawful conduct, tax
compliance, and the rejection of corruption and bribery,
thereby supporting public revenue, institutional integrity, and
sustainable national development.
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3. National Practice of Corporate Social Responsibility in
Nepal

Nepal’s CSR practices are deeply shaped by long-standing
cultural and religious traditions of giving, where philanthropy
has historically been intertwined with Hindu and Buddhist
beliefs. Charity is commonly understood as a moral duty linked
to spiritual merit, with widespread beliefs that ethical conduct
and generosity lead to blessings and a favorable afterlife, while
excessive exploitation invites moral punishment. Many socially
conscious organizations, trusts, and endowments in Nepal trace
their origins formally or informally to this religious—cultural
heritage, which has fostered strong public support for funding
temples, rest houses, and food and relief programs. However,
while religiously motivated giving remains influential, evidence
suggests a gradual shift toward more secular and
institutionalized forms of philanthropy, reflecting broader
social and economic transformations.

Within the corporate sector, CSR is less explicitly framed in
religious terms, yet traditional moral expectations continue to
shape business behavior. Umbrella organizations such as the
Federation of Nepalese Chambers of Commerce and Industry
(FNCCI) and the Nepal Business Initiative acknowledge that
Nepali society expects businesses to operate ethically and within
socially acceptable profit margins. Profit-making is widely
accepted as legitimate, but excessive profit is often viewed as
socially undesirable. This normative expectation has translated
into an implicit corporate obligation to “give back” to society not
as alegal requirement, but as a moral and cultural responsibility
arising from the use of societal resources and privileges.
Consequently, CSR in Nepal is frequently understood by
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corporations as redistributive in nature, aimed at supporting
underprivileged groups through voluntary contributions.

Over the past two decades, efforts to formalize and broaden
philanthropic practices have gained momentum through
initiatives such as the Help Nepal Network (HeNN) and TEWA.
HeNN mobilizes contributions from Nepali citizens to support
development projects, while TEWA focuses on promoting
modern philanthropy and empowering rural women through
domestic fundraising and grant-making. Alongside these
initiatives, Nepal’s traditional philanthropic institutions such as
the guthi system continue to play a significant role. Through
land endowments and trusts, guthis generates sustained income
for temple maintenance, religious rituals, and support for
vulnerable populations. Other culturally embedded practices,
including the construction of wells, rest houses, schools,
hospitals, and charitable donations (daan), further illustrate the
deeply rooted voluntary nature of philanthropy in Nepal, which
remains distinct from CSR as an institutionalized business
philosophy.

Contemporary CSR practices increasingly reflect this transition
from individual philanthropy to organized corporate
engagement. For example, Nepal Investment Bank Limited
(NIBL) has demonstrated sustained commitment to CSR through
investments in heritage preservation, education, health, sports,
and social welfare, including support for refugees, children’s
organizations, elderly care institutions, and disability
rehabilitation centers. Similarly, large domestic enterprises
such as Bhat-Bhateni Super Market have contributed to
healthcare infrastructure, disaster relief, education, and
environmental initiatives, including campaigns to reduce plastic
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bag usage. At the policy and advocacy level, FNCCI, ActionAid
Nepal, and networks such as the Socially Responsible Business
Development Network (SRBDN) have played a pivotal role in
assessing CSR practices, facilitating dialogue, and promoting
CSR as a voluntary, ethical, and strategic approach to business.
Collectively, these developments suggest that while CSR in Nepal
remains strongly influenced by cultural values of generosity and
moral duty, it is increasingly being recognized as a strategic tool
for sustainable business growth and stakeholder engagement.

4. Legal Provisions Governing CSR in Nepal

In Nepal, corporate social responsibility has historically been
grounded more in ethical commitment and voluntary practice
than in a comprehensive legal mandate. While the Constitution
of Nepal (2072) does not explicitly define CSR, it establishes a
strong normative foundation through fundamental rights such
as the right to a clean environment, health, employment, labor,
social security, social justice, and protection against exploitation
which implicitly bind both the state and private actors,
including corporations. These constitutional guarantees frame
CSR as a duty toward employees, consumers, and society at
large. However, Nepal’s core company law has traditionally
lacked explicit CSR obligations, a gap frequently highlighted in
scholarly commentary, which contrasts with jurisdictions such
as India, where CSR expenditure is statutorily mandated under
the Companies Act, 2013. Consequently, CSR in Nepal has
evolved through a fragmented legal framework, relying on
sector-specific statutes rather than a unified CSR regime.

Several statutes indirectly operationalize CSR, particularly in
relation to consumer protection, taxation, labor welfare, and
environmental responsibility. The Consumer Protection Act
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(2054) mandates quality standards, fair trade practices, and
compensation for consumer harm, establishing a clear form of
external CSR. Fiscal incentives under the Income Tax Act
encourage socially responsible conduct by allowing tax
deductions and exemptions for donations to welfare, heritage,
disaster relief, and pollution-control activities. Labor-related
CSR is strongly institutionalized through the Labour Act (2074),
which mandates employment security, social security
contributions, insurance, maternity and paternity leave, and
workplace welfare thus embedding internal CSR within
enterprises. Similarly, the Children Act (2075) and the Trade
Union Act (2048) reinforce corporate obligations toward child
protection and workers’ collective rights.

A significant shift toward mandatory CSR is evident in sectoral
legislation. The Industrial Enterprises Act (2073) explicitly
introduces compulsory CSR for medium and large industries, as
well as certain small and cottage industries based on turnover
thresholds, requiring the allocation of at least 1% of annual
profit to CSR activities and prescribing financial penalties for
non-compliance, reporting obligations, and sectoral utilization
requirements. In parallel, the Banking and Financial Institutions
Act framework, supplemented by Nepal Rastra Bank Circulars,
obliges banks and financial institutions to allocate 1% of net
profit to CSR, clearly specifying eligible sectors, prohibiting
branding-oriented use, and aligning CSR spending with national
Sustainable Development Goals. Environmental responsibility is
further reinforced by the Environment Protection Act (2053),
which mandates environmental impact assessments, pollution
control, compensation for environmental harm, and regulatory
oversight. Finally, the Companies Act (2063), while limited in
external CSR provisions, supports responsible governance



188 a9 IR S, R0¢3 -2, 3iH-¢

through internal accountability mechanisms and the
recognition of non-profit distributing companies. Collectively,
these laws indicate that CSR in Nepal is transitioning from a
predominantly voluntary concept to a selectively mandatory,
sector-driven legal obligation, particularly in areas of
environmental protection, labor welfare, and financial
governance.

5. Judicial Trends on Corporate Social Responsibility in
Nepal

Within Nepal’s common law-influenced legal system, the
judiciary plays a decisive role in interpreting constitutional
mandates and shaping normative standards where legislative
guidance is limited. Under Article 107 of the Interim Constitution
of Nepal, 2063, the Supreme Court exercises extraordinary
jurisdiction to protect fundamental rights and address matters
of public interest. Although CSR is not governed by a dedicated
statute, the Supreme Court has progressively treated
environmental protection and public welfare as justiciable
concerns directly linked to corporate conduct. Through public
interest litigation, the Court has expanded the scope of
fundamental rights particularly the right to life to encompass
environmental integrity, thereby situating CSR not merely as a
moral expectation but as an enforceable legal responsibility.

This judicial approach is evident in Surya Prasad Dhungel v.
Godawari Marble Industries, where the Supreme Court
recognized the right to a clean and healthy environment as an
integral component of the constitutional right to life. The Court
held the industry accountable for environmental degradation
caused by mining activities and affirmed that environmental
harm constitutes a matter of public interest. By imposing duties
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on both regulatory authorities and the corporation, the decision
established a foundational principle of corporate
environmental responsibility in Nepal. Similarly, in Ragendra
Parajuli et al. v. Shree Distillery Pvt. Ltd., the Court ruled that no
industry may operate in a manner that creates ecological
imbalance, mandating preventive and corrective measures and
directing government authorities to actively monitor industrial
compliance. These cases collectively underscore the judiciary’s
insistence on balancing economic activity with environmental
sustainability.

The Court has also extended CSR principles beyond industrial
pollution to broader development decisions affecting ecological,
cultural, and social interests. In Yogi Narahari Nath et al. v.
Prime Minister Girijja Prasad Koirala et al., the Supreme Court
invalidated a government decision to allocate forest land for a
medical college, emphasizing the state’s duty to preserve
environmentally and culturally sensitive areas. The ruling
clarified that both the state and corporate entities bear
responsibility for safeguarding forests, wildlife, religious sites,
and historical monuments. Taken together, these landmark
decisions demonstrate a clear judicial trend: CSR in Nepal,
particularly in the environmental domain, has evolved through
constitutional interpretation and public interest litigation into a
binding legal obligation, reinforcing sustainable development as
a constitutional and corporate imperative.

6. Conclusion

Corporate Social Responsibility (CSR) represents a holistic
process through which firms acknowledge and manage the
social, environmental, and economic impacts of their activities
on a wide range of stakeholders, including employees,
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consumers, communities, and society at large. Beyond
enhancing corporate image, CSR embodies long-term
commitments to integrity, accountability, and sustainability,
extending well beyond traditional philanthropy. In this sense,
CSRis not only an ethical expectation but also a moral obligation
that aligns business operations with societal well-being and
sustainable development. As an evolving concept, CSR serves as
an important strategic tool for enterprises and policymakers to
respond to structural changes in markets, governance, and
social expectations.

The analysis further suggests that business and society are
mutually interdependent: societal stability and support enable
firms to generate profit, while responsible corporate conduct
contributes to social welfare. However, in Nepal, CSR practices
remain largely informal and inadequately documented. Many
companies do not clearly disclose CSR activities, reflecting weak
reporting norms and the absence of standardized guidelines.
Consequently, CSR is often practiced as a continuation of
traditional daan-dharma and, at times, as a promotional
exercise rather than as an integrated business strategy. This
highlights the need for institutional clarity, transparency, and
accountability in CSR implementation.

7. Suggestions

To strengthen CSR practice in Nepal within a coherent and
effective framework, this study offers the following
recommendations. First, although fiscal incentives under the
Income Tax Act encourage social welfare and pollution-control
expenditures, the absence of monitoring mechanisms
undermines their effectiveness; the government should
therefore develop clear CSR guidelines and oversight
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frameworks. Second, Nepali corporations particularly banks
and large enterprises should align their practices with
international voluntary standards such as the UN Global
Compact and OECD Guidelines. Third, accounting bodies and
relevant public institutions should formulate standardized CSR
reporting and disclosure guidelines to improve transparency
and comparability.

Further, CSR should be recognized as a shared responsibility
requiring coordination between corporations and society,
supported by training, awareness programs, and institutional
capacity building. Legal obligations related to CSR should be
strengthened, unified, and systematically organized, as existing
provisions remain fragmented. Harmonious employee relations
must be promoted to reduce labor exploitation and enhance
internal CSR. Finally, CSR principles should be embedded in
corporate governance instruments such as the memorandum
and articles of association and supported by improved financial
reporting practices to ensure that CSR becomes an integral,
accountable, and sustainable component of corporate
management in Nepal.
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Background

After a decade long armed conflict in Nepal, the war between
the insurgent Maoist forces and the government of Nepal ended
with a Comprehensive Peace Accord (CPA). With an aim to
welcome the dawn of peace in a country that had been grief-
stricken for a time span extending up to 10 years, the concept of
transitional justice began to be adopted to address an estimated
15,000 deaths, 1,300 disappearances, along with other serious
human rights and humanitarian law violations. Thus,
transitional justice had thrived with demands for truth, justice,
peace, accountability and development in the post-conflict
Nepali context.

The civil war in Nepal meets the Geneva Conventions definition
of an internal armed conflict.! One of the most fundamental
protections during internal armed conflicts is contained in
Article Three common to the four Geneva Conventions of 1949,
which Nepal had ratified in 1964. This provision governs the
treatment of civilians and captured combatants during internal
armed conflicts, and outlaw’s summary executions, torture and
other ill treatment of persons, the taking of hostages, and
punishment without fair trial. This has been violated by both

!Sonal Singh, Khagendra Dahal, Edward Mills, Nepal's War on Human Rights:
A summit higher than Everestt HUMAN RIGHTS CONVENTION BEING
FLOUTED, ( June 12, 2023),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1183233/#:~:text=Nepal%?2
Ohas%20witnessed%20serious%20human,0f%20the%20%22peoples%20war
%22.


https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1183233/#:~:text=Nepal%20has%20witnessed%20serious%20human,of%20the%20%22peoples%20war%22
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1183233/#:~:text=Nepal%20has%20witnessed%20serious%20human,of%20the%20%22peoples%20war%22
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1183233/#:~:text=Nepal%20has%20witnessed%20serious%20human,of%20the%20%22peoples%20war%22
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parties to the conflict.? During the conflict period serious human
rights violations had escalated from behalf of both the involved
parties by committing various acts of violation such as torture,
extra-judicial killing, enforced disappearance, illegal detention,
involuntary migration and displacement, and several other
offences leading to violation of various socio-economic as well
as civil and political rights. These offences not only victimized
the primary target but also the families of those victims, who
had to go through harsh nature of mental, social and economic
trauma, and in some cases physical abuses also.

The signing of the CPA ignited a sense of new hope among the
citizens of Nepal that justice and reparation will be served as
one of the central elements agreed upon in this agreement was
human rights and transitional justice. It committed to revealing
the whereabouts of people disappeared or killed during the war
within 60 days of signing the pact, pledged to form a National
Peace and Rehabilitation Commission to establish peace in
society, carry out relief and rehabilitate people victimized and
displaced by the war as well as included a commitment to set up
a high-level Truth and Reconciliation Commission in order to
investigate the truth about serious human rights violations and
crimes against humanity, and ensure the right to justice of the
conflict victims, torture victims and the families of the
disappeared.®

Here, CPA is a crucial document with reference to the peaceful

2 Id
3 Suman Adhikari, Decades and still no justice, The Kathmandu Post
(November 21,2023), https:/ /tkpo.st/3kR3fr0


https://tkpo.st/3kR3fr0
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transition of the over a-decade long armed conflict in Nepal.*
The CPA has made commitments to basic principles of human
rights, fundamental rights and the adherence to humanitarian
law in its Article 7.

Despite all this, the post-CPA peace process took a different turn
when all the reforms, managements and rights enshrined in the
agreement were implemented in a little to none scale and were
contradictory to the commitments made. The implementation of
the provisions of the CPA were so feeble from the very beginning
that only after a first few years of its commencement the Office
of the High Commissioner for Human Rights in Nepal (OHCHR)
along with the NHRC called out the Government of Nepal and
the Unified Communist Party of Nepal-Maoist (UCPNM) to not
delay further implementation of key human rights
commitments since human rights were considered essential
elements of the CPA and failure to take these concrete measures
may jeopardize the ongoing peace process.® This delay in
addressing the human rights violation pushed victims further
towards the injustice end.

4Three-Year Comprehensive Peace Accord (CPA) Summuary Report 2006-2009,
accessed on June 07, 2023, http://nhrcnepal.org/uploads/publication/3-
year_CPA.pdf

5 Comprehensive Peace Accord Signed between Nepal Government And the
Communist Party of Nepal (Maoist), accessed on June 07,2023,
https://peacemaker.un.org/sites/peacemaker.un.org/files/NP_061122_Comp
rehensive%20Peace%20Agreement%20between%20the%20Government%20a
nd%20the%20CPN%20%28Maoist%29.pdf

8 Nepal: Fourth Anniversary of the CPA - Non-implementation of human rights
commitments jeopardizes peace process: NHRC, OHCHR, (June 08, 2023),
https:/ /reliefweb.int/report/nepal/nepal-fourth-anniversary-cpa-non-
implementation-human-rights-commitments-jeopardizes


http://nhrcnepal.org/uploads/publication/3-year_CPA.pdf
http://nhrcnepal.org/uploads/publication/3-year_CPA.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/NP_061122_Comprehensive%20Peace%20Agreement%20between%20the%20Government%20and%20the%20CPN%20%28Maoist%29.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/NP_061122_Comprehensive%20Peace%20Agreement%20between%20the%20Government%20and%20the%20CPN%20%28Maoist%29.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/NP_061122_Comprehensive%20Peace%20Agreement%20between%20the%20Government%20and%20the%20CPN%20%28Maoist%29.pdf
https://reliefweb.int/report/nepal/nepal-fourth-anniversary-cpa-non-implementation-human-rights-commitments-jeopardizes
https://reliefweb.int/report/nepal/nepal-fourth-anniversary-cpa-non-implementation-human-rights-commitments-jeopardizes
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The transitional justice system also started acting contrary to the
reason behind its establishment and hindering the justice
process when another transitional justice mechanism
introduced in Nepalese society didn't comprise of strong
features to solidify the peace process. Commission on
Investigation of Disappeared Persons, Truth and Reconciliation
Act, 2014 was supposed to be the legal backbone of the
transitional justice mechanism that would shape the modality of
justice process in post-conflict Nepalese society. But in contrast
to this, the Act was introduced along with some problematic
provisions where section 26 of the Act has considered and
permitted the possibility of granting amnesties even in cases of
gross human rights violations and crimes under international
law. Similarly, section 22 of the Act provides the option of
reconciliation between the victim and the offender. Even
consideration of this type of provision represents the lack of
empathy of the Government towards the victims of armed
conflict. Rather than being a victim-centric approach; these
provisions of the Act in many ways seem to be structured to
protect the perpetrators and not the victims.

Nepal has been receiving several efforts from international
community both during and after the armed conflict to help
Nepal in the process of overcoming the conflict-ridden injustices
and violations that its citizen had to go through in a larger scale.
After signing the CPA in 2006, the United Nations Mission to
Nepal (UNMIN) was established in early 2007. UNMIN was
mandated to monitor the management of arms and armed
personnel and advise the government of Nepal on holding
elections for the Constituent Assembly as well as to assist
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implementation of specific elements of the CPA.” Similarly, the
Working Group on Enforced or Involuntary Disappearances of
the United Nations Commission on Human Rights visited Nepal
in 2004 with an aim to discuss the cases of enforced or
involuntary disappearance received and transmitted by the
Working Group to the Government of Nepal and to examine the
situation of disappearances in Nepal in the light of international
human rights standards.?

The UN and other major international human rights
organizations expressed dismay over the Act and how it had
been reached, arguing that it was against international
standards and best practice, and asked the government not to
establish the commissions until the Supreme Court had decided
the case.

With the help of these international support, the transitional
justice system could have flourished but Nepalese legal and
institutional system are yet to adhere to all the national and
international standards. A holistic application of transitional
justice, which has helped other conflict-affected societies move
forward, has yet to be internalized in Nepal®.

7 UN Mission in Nepal, ( June 12, 2023),
https://peaceoperationsreview.org/wp-
content/uploads/2014/10/2008_nepal_mission_notes.pdf

8 Working Group on Enforced or Involuntary Disappearances of the United
Nations Commission on Human Rights concludes visit to Nepal, (June 12, 2023)
https:/ /reliefweb.int/report/nepal/working-group-enforced-or-involuntary-
disappearances-united-nations-commission-human

® Mandira Sharma, Transitional justice in Nepal Low Priority, Partial Peace, ,
(June 12, 2023), https://rc-services-assets.s3.eu-west-1.amazonaws.com/s3fs-
public/TransitionalJusticeInNepal.pdf
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Obligation related to Transitional Justice under
International Law

Nepal is a state party to a number of international treaties and
convention which aim at protecting an promoting the human
rights. There is a clear duty under the international arena,
especially international human rights law, to criminalize
human rights violation including torture and other ill-
treatment, enforced disappearance, and arbitrary and
otherwise unlawful killings that were committed during the
decade-long armed conflict. These duties of the state are
declared in various instruments of international law including
treaties to which Nepal is a party. Instruments like International
Covenant on Civil and Political Rights (ICCPR), Convention
against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), International Convention for
the Protection of All Persons from Enforced Disappearance
(CED), International Committee of the Red Cross (ICRC) and
Geneva Convention seek to preserve the human rights of every
individual as well as provides provisions that helps those whose
human rights have been violated to get justice.

Although Nepal has not yet become a state party to the CED, the
Nepal Supreme Court has indicated that the State is obliged to
implement the main provisions of that instrument®. In the
landmark decision of Rabindra Prasad Dhakal v. the
Government of Nepal'® in June 2007 where the Court stated that

10 International Commission of Jurists, “Serious Crimes in Nepal’s Criminal
Code  Bil] 2014”7,  June 217, 2023, https:/ /www.icj.org/wp-
content/uploads/2017/03/NepalSerious-Crimes-Bill-Advocacy-Analysis-Brief-

2017-ENG.pdf.

11 Rajendra Dhakal vs Government of Nepal, Nepal Kanoon Patrika, 2064(BS),
Issue 2 Decision No. 7817.


https://www.icj.org/wp-content/uploads/2017/03/NepalSerious-Crimes-Bill-Advocacy-Analysis-Brief-2017-ENG.pdf
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the CED has established a crucial standard regarding the
commitments of a state in relation to the people that and that
“there should have been disappeared. For this, despite not
ratifying this convention the Supreme Court has directed to have
no obstructions when it comes to using the provisions of the
Convention as guiding principles.” In this regard, the Supreme
Court of Nepal also ordered the Government of Nepal to enact
legislation to criminalize enforced disappearance.Article 2(1) **
of the CAT, Article 2 (2)* (3)** of the ICCPR, Article 8" of the
the Universal Declaration of Human Rights, Article 4'¢ of the CED
are the major international protection attributed to the human
rights preservation.

12 Fach State Party shall take effective legislative, administrative, judicial or
other measures to prevent acts of torture in any territory under its jurisdiction.
13 Where not already provided for by existing legislative or other measures,
each State Party to the present Covenant undertakes to take the necessary
steps, in accordance with its constitutional processes and with the provisions
of the present Covenant, to adopt such laws or other measures as may be
necessary to give effect to the rights recognized in the present Covenant.

4 Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized
are violated shall have an effective remedy, notwithstanding that the violation
has been committed by persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right
thereto determined by competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by the legal
system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when
granted.

15 Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the
constitution or by law.

16 Each State Party shall take the necessary measures to ensure that enforced
disappearance constitutes an offence under its criminal law.
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Similarly, under the Geneva Convention conflict that took place
in Nepal falls under the non-international armed conflicts. The
common Article 3 of the all four Geneva Conventions of 12
August 1949, non-international armed conflicts are armed
conflicts in which one or more non-State armed groups are
involved. Depending on the situation, hostilities may occur
between governmental armed forces and non-State armed
groups or between such groups only'’. The provisions
mentioned in the Geneva Convention provides protection
against armed conflicts. There is an obligation to domesticate
the Geneva Conventions and duly share their contents with
civilians as well as militants. The non-domestication of the
Geneva Conventions in Nepal has led to a plethora of
complexities in the current context, where the State is striving
to establish transitional justice by prosecuting crimes of the past
and provide justice to victims.®

Similarly under the ICCPR, Nepal acceded to both the optional
protocol without nay reservation. Under article 28 of the ICCPR
a Human Rights Committee (HRC) comprising of 18 independent
experts, is established with an objective to monitor the
implementation of ICCPR by the state parties. The states that
have acceded to the first optional protocol have the right to send
the cases of human rights violation concerning civil and political

17 Non-international armed conflict, (June 20, 2023),
https://casebook.icrc.org/glossary/non-international-armed-conflict

18 The Application of the Geneva Conventions in Nepal: Domestication As a
Way Forward, (June 20, 2023),
https:/ /www.cambridge.org/core/books/abs/asiapacific-perspectives-on-
international-humanitarian-law/application-of-the-geneva-conventions-in-
nepal-domestication-as-a-way-
forward/AC26E276A3BEE502A958273626C6420D


https://casebook.icrc.org/glossary/non-international-armed-conflict
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-international-humanitarian-law/application-of-the-geneva-conventions-in-nepal-domestication-as-a-way-forward/AC26E276A3BEE502A958273626C6420D
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-international-humanitarian-law/application-of-the-geneva-conventions-in-nepal-domestication-as-a-way-forward/AC26E276A3BEE502A958273626C6420D
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-international-humanitarian-law/application-of-the-geneva-conventions-in-nepal-domestication-as-a-way-forward/AC26E276A3BEE502A958273626C6420D
https://www.cambridge.org/core/books/abs/asiapacific-perspectives-on-international-humanitarian-law/application-of-the-geneva-conventions-in-nepal-domestication-as-a-way-forward/AC26E276A3BEE502A958273626C6420D
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right to the HRC after all the domestic means of remedy has
already been exhausted. In context of Nepal, regarding the
individual complaints, the HRC has rendered its views on 26
complaints®, also known as “communications” that it has
received on cases of violations of human rights including
torture, extra-judicial killing, conflict-related sexual violence,
enforced disappearance, arbitrary detention and several other
violations.

In all these decisions, the Committee has held Nepal
internationally responsible for breaching its obligations under
the international law stating the citizens civil and political rights
and indicated several measures of reparation for the victims.
Some common recommendations made to Nepal on thses cases
were to conduct a thorough and effective investigation into the
fact surrounding the case and provide family and victim with
the findings, release of alive victims and locating remains of the
dead ones, prosecute, try and punish those responsible for the
violations, ensure necessary and adequate psychological
rehabilitation and medical treatment to victims and families
free of cost and provide other forms of effective reparation. But,
none of the 26 Views has been fully implemented and the
authors of the communications concerned are deeply frustrated
by the failure of the State to reach out to them and initiate a
dialogue to facilitate the implementation of the Committee’s
Views or to answer to their requests.?’

19 Office of the United Nations High Commissioner for Human Rights, (June 22,
2023) https://juris.ohchr.org/Search/Results

20 Trial International and Human Rights and Justice Centre, Alternative Reprot
on Nepal in View of the Adoption of the List of Issues Prior to Reporting by the
Human Rights Committee, (June 22, 2023), https://trialinternational.org/wp-


https://juris.ohchr.org/Search/Results
https://trialinternational.org/wp-content/uploads/2021/01/Reports-and-Publications_Nepal_Third-HRC-Review_202101.pdf
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UN authorities, the UN Human Rights Committee and the UN
Committee against Torture have also made calls on Nepal to
criminalize acts involving gross human rights violations,
including enforced disappearances and torture and other forms
of ill treatment. They have made clear that by failing to do so,
Nepal is in breach of its international legal obligations under the
International Covenant on Civil and Political Rights (ICCPR) and
the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT). However, enforced
disappearance and torture are still not criminal offenses under
Nepali law.*

The internationally recognized definitions of genocide, war
crimes and crimes against humanity, are set out and defined in
the Rome Statute for the International Criminal Court. Nepal has
not yet become party to the Rome Statute. However, on 25 July
2006, Nepal's House of Representatives issued a unanimous
commitment resolution directing the government to accede to
the Rome Statute®’. But, there is no sign of acting upon it till
today. Although Nepal is not a party to the Rome Statute, its
provisions provide internationally recognized definitions of
international crimes. On contrary to the provisions of the Rome
Statute the Nepalese TRC Act recommend amnesties for mass
violations, including crimes under international criminal law
and provision of reconciliation even in the gross human rights

content/uploads/2021/01/Reports-and-Publications_Nepal_Third-HRC-
Review_202101.pdf

21 Nepal’s Transitional Justice Process: Challenges and Future Strategy A
Discussion Paper, (June 12, 2023), https://www.icj.org/wp-
content/uploads/2017/08/Nepal-TJus-Process-Advocacy-2017-ENG.pdf

22The Position of Parliament of Nepal on the Accession to the Rome Statute,
Parashu Ram Meghi Gurung, available at
https:/ /www.pgaction.org/pdf/pre/_NP%20Mr%20Meghi%20Gurung.pdf
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violation, making this Act in violation to the principles of
international law under which there should be no Amnesty for
international crimes.

While Nepal has a legislation criminalizing enforced
disappearance as well as torture and other ill-treatment, these
provisions in their existing arrangement are not entirely in
consistence with Nepal’s international legal obligations.
According to international jurisprudence, whether or not the
enforced disappearance is a crime under the national penal
code, national courts and other agencies have recognized its
definition and its features through international documents and
precedents.”

The current Criminal Code criminalizes enforced disappearance
but the definition mentioned hereof falls far short of Nepal’s
international obligations and CED. The definition inadequately
addresses superior command responsibility for cases of
enforced disappearances; it does not expressly make the
prohibition against enforced disappearance absolute; and the
provisions on the penalty for enforced disappearance are
inconsistent with international standards.** The code also
implies 6 months’ statute of limitation® to the crime relating to
enforced disappearance. This limitation defies the continuous
nature of enforced disappearance and thus it is against the
international standard. In regard to the international standard,

23 BALPURBAK BEPATTA RA GAIRNYAYIK HATYA: ANUSANDHAN RA
KARBAHI, 17-18 (2018)

24 Supra note 30, at 9

25 National Penal Code, Section 206(10)
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the national code should also consider adopting provision
similar to Article 28 and 29 of the Rome Statute®.

Section 167 of the National Penal (Code) Act enshrines the
prohibition of torture. However, the definition of torture
adopted is not line with international standards as the victim is
limited only as someone who has been arrested, or taken into
custody. Similarly, the punishment set forth in Section 167(2)%
and statute of limitation of 6 months pursuant to Sect. 170 in
case of such grave violation of human rights is also an act
contrary to the international obligation for a country like Nepal
which has ratified the CAT. Many torture victims who have
suffered from physical and mental torture find themselves
unable to file case within the stipulated time. As well as with the
physical and mental trauma involved, victims find it difficult to
decide whether or not to process with a complaint due to fear of
police reprisals, a lack of information on their rights, and lack of
money to hire a lawyer.?

Under international standards, violations consisting of crimes
under international law generally should not be subjected to
statutes of limitations as the affect of these crime hold a
continuous effect upon the victim and their families.
Additionally, imposing statute of limitation on such violation of

26 Article 28 of the Rome Statute provides responsibility of commanders and
other superiors. Under this provision, military commanders are held
criminally responsible for crimes committed by armed forces under their
effective command and control Article 29 provides Non-applicability of statute
of limitations.

27 A sentence of up to 5 years in jail or a fine of 50,000 Nepalese Rupees.

28 NEPAL: IS THE GOVERNMENT UNABLE OR UNWILLING TO PREVENT AND
INVESTIGATE TORTURE?,92 (1%t ed.2013)
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grave nature shows the lack of adherence of Nepalese laws with
its international counterparts.

Here, non-compliance of international decisions on gross
human rights violations not only perpetuates injustice and
continues to victimize people, but also disregards the
international legal establishment and the rule of law,
demonstrating a dangerous message that a State can breach its
international obligation without any future consequences.
International human rights mechanisms have repeatedly
recommended Nepal to become a State party to core
international treaties, including the International Convention
on the Protection of All Persons from Enforced Disappearance
(CED), the Rome Statute of the International Criminal Court.
Nepal noted recommendations to ratify the International
ICPPED and accepted a recommendation to take all necessary
measures towards acceding to the Rome Statute®.

Some of the landmark Supreme Court decisions that have
molded the transitional justice mechanism in Nepal are dealt as
follows

e Madhab Basnet and Others v Office of the Prime Minister
and Council of Ministers and Others *

» This writ petition, among other things, similarly to the

present writ petition, challenges Sections 13, 23, 25 and

29 of the then existing Ordinance on Commission on

Investigation of Disappeared Persons, Truth and

2 Human Rights Watch, Submission to the Universal Periodic Review of
Nepal, para. 9 and 10 (June 22, 2020, available at
https://www.hrw.org/news/2020/07/15/submission-universal-periodic-
review-nepal#_ftn16

30 Writ no. 069-WS-0057, 2070/09/18
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Reconciliation 2069 (2013), as being contrary to Articles
12 (1), 13 (1) and 24 (9), the petitioners have requested
to invalidate those sections by an order of certiorari
pursuant to Article 107 (1) and (2) of the Interim
Constitution of Nepal, 2007 and an order of mandamus
be issued to amend the law.

» Prior to the Ordinance on the Commission for
Investigation of the Disappeared Persons, Truth
Finding and Conciliation, 2069 was issued, two separate
Bills namely the Bill on Truth and Reconciliation
Commission, 2066 and the Bill of the Commission for
Investigation of the Disappeared Persons, 2066 were
tabled in the then Constituent Assembly including the
observations from stakeholders and the lawmaking
process was going on in participatory manner.
However, this controversial Ordinance has been issued
completely ignoring the comments of the stakeholders
and by adopting a deceitful process and has
institutionalized impunity.

» The provision of section 33 of the Ordinance which
opens the door for granting amnesty in any type of
cases of whatsoever gravity and seriousness is totally
against Nepal's international legal obligation.

» The Supreme Court held the problematic provisions of
Sections 23, 25 and 29 of the Ordinance as
unconstitutional while also nullifying the impact of
some other provisions of the Ordinance, and issued an
order of Mandamus to the Government of Nepal to
modify and amend the Ordinance in line with the
standards of international law taking the assistance of
an expert committee well versed in this subject.
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e Suman Adhikari et. al vs. the Office of Prime Minister and
Council of Ministers?.

» The petitioners are the directly affected victims and the
family members of the victims of incidents of violations
of human rights and humanitarian law during the
armed conflict who have filed this case vis-a-vis the
numerous provisions of the TRC Act that are vague,
unclear and do not include all the different classes of
victims.

» The petitioners submit that the language contained in
Section 26(2) ofthe Investigation of Disappeared
Persons, Truth and Reconciliation Commission Act,
2071(2014)- " ....in which the Commission conducts the
investigation and does not find sufficient reasons and
grounds for amnesty"” and the provision made in
Section 13(2)- "Notwithstanding  whatsoever
mentioned in the prevailing laws, the Commission shall
investigate the cases relating to the incidents occurred
during the armed conflict in consultation with the
concerned court or body where those cases are under
consideration”, " and the provision made in Section
13(4) stating " In case of a dispute concerning whether
or not any incident took place during the armed
conflict, the Commission shall decide on that matter ",
being incongruous with the Interim Constitution,
2007 ought to be declared invalid and null and void.

» On the basis of judicial independence and the victims'
effective legal remedy, the petitioners further
demanded for the issuance of an appropriate order to
the respondents to amend the Act so as to redefine and

31 Writ no. 069-WS-0057, Decision Year 2071/11/14
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manage the relationship between the Commission and
the judiciary.

» This writ petition demands for the issuance of a writ of
mandamus and other appropriate orders against the
respondents for making appropriate amendments to
Sections 22(1), 24, 25(3),(4), 26(5) and 29(1) of the
disputed Act in view of the jurisprudence established in
the previous rulings of the apex Court.

» This writ petition also pleads for a writ of mandamus to
be issued in the name of the respondent Attorney
General to prepare a necessary action plan to ensure
effective monitoring of orders issued and legal
principles laid down by the Supreme Court and to
submit periodic reports to the Supreme Court on the
status of such implementation.

» To make provisions for the Commission to be able to
directly recommend for prosecution to the Attorney
General and to make certain that the accused does not
get immunity from criminal responsibility on the basis
of any departmental action and to make organizations
accountable as well to ensure the return of captured
property.

» The Supreme Court of Nepal ruled in favor of the
Petitioners and declared the questioned provisions of
the law unconstitutional.

» The jurisdiction provided to the Commission to provide
for amnesty in crimes of a serious nature is contrary to
the principles of international law.

» On the basis of several provisions ensuring the right to
effective remedy there is no need to search for
adequate reasons and basis to provide for amnesty. To
search for a principle which allows for amnesty, is a
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serious challenge in the context of law as well as
humanity. Thus, Section 26 (2) (1) is to be repealed.
Attorney General who has the constitutional power to
initiate prosecutions on behalf of the government. To
erase unnecessary complexities and doubts "...if the
Ministry writes...." part from section 29 (1) of the Act is
to be repealed.

Anyone guilty of serious violation of human rights
cannot escape the consequences of their actions, and no
one should assist them in such act. So, the commissions
is expected to not to any act that seems to be assisting
perpetrator.

Liladhar Bhandari and Others v The Government of Nepal
and Others3
> the petitioners were displaced after their moveable and

immovable properties including houses, land and
industries were confiscated by the respondent party
and its sister organizations during the period of
conflict, rendering the petitioners homeless and
without professions as well as being internally
displaced.

The CPA has holds promises from the signatory parties
to return any such property harmed during the conflict,
it is also mentioned in the Interim Constitution of
Nepal, 2007 also. But despite the petitioner’s request to
political parties, the National Human Rights
Commission and the Government of Nepal, no initiative
was taken to return such properties.

32 Writ No. 0863, Decision Year 2064/9/23
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» The writ petition pleaded for an order of mandamus

directing the return of confiscated property as well as
providing appropriate compensation.

The court, in this case decided that as the CPA carries
pledges for the sake of enjoyment and application of the
rights enshrined by the Constitution, it allows this Court
to contextually draw the attention of the State to the
norms and values of the CPA, for the purpose of giving
effect of these rights.

As the right to property has been recognized as a
fundamental right under the Constitution, any political
or other endeavor legitimizing unlawful occupation or
a confiscation of property, except as provided by law,
shall not be acceptable.

An order of mandamusis issued pursuant to Article 107
(2) of the Interim Constitution of Nepal, against the
respondents to set up a district-level property return
committee to evaluate loss, damage or depreciation of
confiscated properties and of those having income
generating nature, and to return those properties to
rightful owners as per the claim of the petitioners
through the committee within three months from the
date of receipt of this order. For those victims whose
confiscated property was damaged, the court also
issued order to create a fund to provide relief to them.

Raja Ram Dhakal v. Office of the Prime Minister, et al*?

>

The Government of Nepal is a state party to numerous
human rights conventions. But the government cannot
safeguard the rights of people simply by ratifying the
international treaties and conventions. There should be

33 Writ no. 2942, Decision Year 2060/9/25



212 AU IR S, R0¢3 -9, 3iH-¢

transparent national laws so as to apply the
international treaties.

» Nepal has ratified all the four Geneva Convention that
apply during the time of war, but Nepal has failed to
adhere to the provisions.

» The petitioners appeal to issue the interim and directive
order to the government to promptly enact or ensure to
enact the national laws to implement the humanitarian
laws of Geneva Convention including Article 49 of first
treaty paper, Article 50 of second, Article 129 of third,
and Article 146 of forth.

» Hence the order has been issued against the defendants
including His Majesty Government to carryout
necessary study and research and take initiative to
enact the appropriate laws as per the objective of
Geneva Conventions.

Conclusion

The commissions established as per the TRC Act are an
important role to play, especially in cases of gross human rights
violations. The lack of response and indifference from the GoN
vis-avis the recommendations received from several
international bodies creates greater space for impunity and
institutionalizes it. It is important now that the stakeholders
come together to put adequate pressure on the GoN to ensure
that cases where the human rights of individual have been
breached by both state and non-state actor are addressed.

Nonetheless, after 15 years since the notion of transitional
justice began in Nepal it has now become evident that no new
changes will be seen neither in the situation of conflict victims
and their families nor in the transitional justice mechanism of
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the country until and unless the main statute that regulates this
system, i.e the TRC Act is amended and made in line with the
supreme court decisions and international recommendations
and standards. Possibility of Amnesty and reconciliation in an
Act seeking to provide redress to the victims of gross violation of
human right is a mockery to the Act and the legal system itself.

Therefore, a standardized law and competent authority could
change the facet the transitional justice in Nepal in no time as
there will be equal support to address this from non-
government stakeholders including CSOs, and victim groups as
well. This will play a crucial role in combatting impunity and
preventing similar violations in the future.



An Analysis on Directive Orders of
the Special Court of Nepal
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Abstract

Directive orders are typically noticeable within the context of
the nation’s Supreme Court and are traditionally linked to its
extraordinary jurisdiction. In addition to this, the Special Court
has Increasingly used them to fill procedural gaps In
Investigations and address systemic delays in administrative
compliance. This seminar paper explores the nature of directive
orders issued by the special court, which is responsible for
adjudicating corruption-related cases. By analyzing the
landmark judgments from the special court that issues these
orders, the paper traces the evolving pattern, examines the legal
basis, and assesses their place within Nepalese legal practices. It
emphasized the importance of directive orders in promoting
accountablility, the rule of law, and effective justice delivery.
Additionally, the paper investigates how the absence of formal
monitoring authorities Impacts the implementation of these
orders. The sociolegal penetration of the directive orders issued
by the special court has been illustrated critically based upon
the listed cases, where the issuance of directive orders actually
drew the public attention and limelight, as it secures the rights
of the convicted, not just the victims, which shows the paradigm
shift from the retributive system of justice to the reformatory
and preventive system of justice, portraying the imprisonment
as the last resort and the prison centers as the rehabilitation
centers. This study is actually about debunking the narratives of
the jurisdiction of the special court, just as the trial-level court
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for white-collar crimes, and incorporating the inherent power
to issue directive orders for maintaining the rule of law and a
fair justice system critically examining the sociolegal
penetration observed by the issuance of directive orders by the
special court, as well as the procedural lapses that often remain
unaddressed by the legislative arrangement in terms of the
Investigation and prosecution along with the adherence of the
rights of the convicted with the dure care and diligence.

Keywords: Directive Orders; Special Court of Nepal;, Inherent
Powers; Socio-Legal Penetration,; Reformatory Justice; Rights of
the Convicted, Judicial Accountability.

1. Directive order of Special Court

In the Nepalese legal area, directive orders have traditionally
been recognized as an exclusive power of judicial activism,
tethered strictly to the extraordinary writ jurisdiction of the
Supreme Court under Articles 133 and 137 of the Constitution of
Nepal. Designed to address legislative vacuums, enforce
fundamental rights, and compel administrative action, these
orders serve as a mechanism for structural interdict—allowing
the apex court to guide public policy and safeguard the rule of
law.

However, the evolving dynamics of transitional and anti-
corruption jurisprudence have witnessed a notable institutional
shift. The Special Court of Nepal—established under the Special
Court Act, 2002, as a specialized trial-level tribunal to adjudicate
corruption, money laundering, and white-collar crimes—has
increasingly resorted to issuing directive orders. Faced with
systemic delays in administrative compliance, deep-seated
procedural lapses in investigations, and rigid legislative
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frameworks, the Special Court has moved beyond its traditional
mandate of mere adjudication to assume a proactive role in
procedural engineering.

The special court judgements issuing the directive orders are
enumerated as:

1.1 Government of Nepal v. Buddhiman Jaisi et.al !

This directive order issued in this case makes sure to adopt the
proper legal proceedings while conducting the investigation and
initiating the cases of corruption, shifting the focus of the
prosecution from the low-level implementers' liability to the
higher-level decision-makers, asserting that systemic corruption
must be addressed from the foundational sources; only then will
the justice administration be actually free and fair. To ensure
effective justice administration, the court itself issued the
stricture for re-investigation and initiation of the case, which
shows the reformatory and remedial system of justice
administration as adopted by the judges, thereby not merely
convicting the individuals accused of corruption but also re-
investigating the whole matter and holding the decision makers
liable for their decisions and the harm caused.

1.2. Government of Nepal v. Gam Bahadur B.K et.al.?

The directive order issued in this case aims not only at the
individual's conviction but also to ensure that the senior citizen
sentenced thereupon receives essential amenities. Judicial
proceedings, coupled with remedial and reformatory measures,

! Gov’t of Nepal v. Buddhiman Jjaisi et al., Special Court, Kathmandu,
2080(2024) Case No. 079-CR-0066

2 Gov’t of Nepal v. Gam Bahadur B.K et al., Special Court, Kathmandu, 2080
(2024), Case No. 080-CR-0013)
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uphold principles of basic human rights and the Fundamental
Rights granted to citizens by the Constitution. The case and the
issued directive guarantee that detained persons receive proper
care and attention, affirming that they are not deprived of basic
human rights simply because they are convicted of corruption.
This order emphasizes the court's role in balancing legal
detention with the right to health and dignity for the elderly,
ensuring that detention does not lead to neglect of fundamental
human needs.

1.3. Government of Nepal v. Rabindra Lal Shrestha et.al.?

The Special Court’s directive mandates a complete structural
and legal overhaul of Bishal Bazar Company Limited (BBCL).
The special court thereupon issued the directive order against
the blanket prosecution, which questioned the procedural
fairness while investigating the corruption-related cases, as well
as the standards of evidence produced by the CIAA against the
accused. While filing the cases, CIAA should not take any kind of
prejudice or enmity towards any individual, but rather make a
detailed inquiry before filing the chargesheet, and should be
required to file the chargesheet, illustrating the roles and
responsibilities of the accused in a precise manner, i.e., the CIAA
must present evidence for each person involved in the case
about the individual culpability.

3 Gov’t of Nepal v. Rabindra Lal Shrestha et al., Special Court, Kathmandu,
2076 (2020), Case No. 074-CR-0064



218 AU IR S, R0¢3 TH-2, -3

1.4. Government of Nepal v. Hari Prasad Devkota et.al.*

The special court clearly demonstrated the boundaries of
corruption regarding the professional irregularities conducted.
Whether any kind of professional irregularity is treated as
corruption, there needs to be the basic elements of corruption.
With those basic elements of corruption, any kind of
professional irregularity should not amount to corruption;
instead, such irregularities and internal disciplinary matters
should be resolved by the respective departments under the
Civil Service Laws, ensuring the Natural Justice Principles,
which make the individual inclined to the professional
irregularities to be liable for the disciplinary actions like, such
as professional consequences of dismissal or suspension from
their positions. The directive order made the concerned
authority responsible for adopting any kind of disciplinary
action against the individual working beyond the professional
ethics and code of conduct.

1.5. Government of Nepal v. Dipendra Kumar Paikara et.al.’

This order demonstrates that the orders and judgments of the
special court are not confined to corruption but also for
administrative correctional purposes. The extension of the
directives pronounced by the special court to address the
administrative misconduct of the public servant for professional
fraud, and the violation of ethical standards by health sector
professionals as unbecoming and inappropriate conduct. A
government health official and a registered physician colluded

4 Gov’t of Nepal v. Hari Prasad Devkota et al.,, Special Court, Kathmandu, 2076
(2022), Case No. 075-CR-0089

5 Gov’t of Nepal v. Dipendra Kumar Paikara et al, Special Court, Kathmandu,
2075 (2018), Case No. 074-CR-0188)
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to forge medical certificates for a person who was physically
absent from the country. The Court highlights that professionals
in high-trust roles (civil service and medicine) have a
heightened duty to maintain moral integrity, as well as the civil
service is always under the surveillance of the court; therefore,
the civil servant needs to be accountable towards their
prescribed duties and responsibilities with high moral
standards and professional integrity.

1.6. Government of Nepal v. Anil Kumar Acharya et.al.®

The court makes a clear distinction between criminal corruption
and administrative misconduct. Instead of a criminal sentence,
the court has directed Nepal Telecom (NTC) to take internal
disciplinary action against its employees to recover costs and
uphold professional standards rather convicting the accused in
case of corruption the special court through issuance of
directive orders attempted for the institutional reformation,
making the institution itself responsible for taking any
disciplinary actions against the employees conducting
professional misconduct and not maintain the professional
standards and integrity.

1.7. Government of Nepal v. Ram Biswas Prasad Shah et.al.”

The court provides a split verdict focusing on the difference
between criminal intent and administrative irregularity. The
court found no objective proof that the defendants criminally
manipulated exam results, leading to their full acquittal from

8 Gov’t of Nepal v. Anil Kumar Acharya et al., Special Court, Kathmandu, 2076
(2019), Case No. 075-CR-0167

7 Gov’t of Nepal v. Ram Bishwas Prasad Shah et al,, Special Court,
Kathmandu, 2075 (2018), Case No. 073-CR-0133
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the corruption charges. Despite the acquittal, the court leaves
the door open for internal accountability. It suggests that while
their actions may not have been criminal, they might have
violated Tribhuvan University’s internal codes of conduct. The
court shifts the responsibility to the University to investigate and
decide on departmental penalties, asserting that an acquittal in
criminal court does not automatically bar an employer from
taking disciplinary action for policy violations.

1.8. Government of Nepal v. Bishwa Kumar Basnet et.al.?

Analysis as: The Court expresses grave concern over the
exploitation of a foreign investor and the resulting "investment
climate" risk. The court highlights the irony that the victim was
the one who ended up facing corruption charges, while the
primary facilitators remained unpunished. The court warns that
such scams discourage foreign direct investment (FDI) and
damage Nepal's international standing. It orders a specialized
criminal investigation by the CIB into the main facilitators
(Sanjay Kakshapati et al.) and ensures that the Ministry of Home
Affairs and the Department of Industry are alerted to protect
future investors.

1.9. Government of Nepal v. Bharat Kumar Thapa et.al.’

Given the status of the Armed Police Force (APF) as a relatively
new, semi-military security entity, the following actions are
recommended to the Ministry of Home Affairs to ensure
operational excellence and institutional maturity:

8 Gov’t of Nepal v. Bishwa Kumar Basnet et al., Special Court, Kathmandu,
2075 (2018), Case No. 073-CR-0017

% Gov'’t of Nepal v. Bharat Kumar Thapa et al., Special Court, Kathmandu, 2076
(2019), Case No. 072-CR-0055)
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Standardizing Procurement and Logistics:
managing the acquisition and transport of
sensitive weaponry and logistical supplies, the
APF should develop a formal framework either
through specific internal guidelines or alternative
regulatory mechanisms.

Specialized Financial Cadre: Establishing a
dedicated Accounting Group tasked with financial
administration  across all levels, from
Headquarters to individual Border Security Posts
and training units.

Professional Development: Instituting mandatory
periodic training for financial personnel.
Initiatives must be taken to make the necessary
arrangements for the effective implementation of
the aforementioned decision. The court provides a
strategic roadmap for the institutional
strengthening of the Armed Police Force.

1.10 Government of Nepal v. Norbu Wangel Lama et.al.””

Whereas the defendants are accused of misappropriating school

funds; and whereas any expenditure of funds received for a
sacred institution such as a school must be carried out

transparently, adhering to generally accepted accounting
principles and prevailing practices; and whereas, should it be

found that school funds have been expended arbitrarily by any

10 Gov’t of Nepal v. Norbu Wangel Lama et al.,, Special Court, Kathmandu,
2076 (2019), Case No. 073-CR-0098
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individual, such amounts must be recovered from the
concerned person in accordance with prevailing laws;!!

Now, therefore, this Court hereby issues a directive order to the
District Administration Office, Kathmandu (the regulatory body
for non-governmental organizations) and the Education
Development and Coordination Unit, Kathmandu (the body
responsible for school monitoring and inspection) to form a
committee comprising their representatives and, as necessary,
accounting experts. The said committee is directed to prepare a
report detailing the actual income and expenditure of the school
and to initiate necessary legal proceedings based on the
findings. Let a copy of this order be dispatched to the District
Administration Office, Kathmandu, and the Education
Development and Coordination Unit, Kathmandu, for
immediate implementation.'?

1.11 Government of Nepal v. Dr. Baikuntha Aryal et.al.?®

In furtherance of the above, the Government of Nepal has issued
a formal directive mandating and requiring the prompt,
expeditious, and legally compliant implementation and
execution of the aforementioned sticker printing project in strict
accordance with all applicable legal requirements and
provisions. In addition to this, they said the directive further
instructs and requires the initiation of proactive, systematic,
and forward-looking measures and steps to ensure that other
security printing tasks, functions, and operations are similarly
undertaken and carried out domestically and within the country

114 9 68

12 Id

13 Gov’t of Nepal v. Dr. Baikuntha Aryal et al., Special Court, Kathmandu,
2081(2025), Case no. 080-CR-0196
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in a well-organized, structured, and systematic manner, thereby
reducing dependence on external sources and promoting self-
reliance in matters of national security printing.'*

In a significant and noteworthy repositioning of institutional
responsibility, the court effectively and decisively shifts the
burden of accountability onto the government itself, compelling
it to take active and decisive steps to break free from and
overcome administrative inertia and limbo. The court
categorically asserts that the mere fact that a matter is being
adjudicated before the Special Court does not in any manner
whatsoever confer upon the executive branch a procedural
excuse, justification, or sanctuary to neglect, abandon, or
deviate from its own stated strategic development policies,
priorities, and obligations to the nation and its people.

1.12 Government of Nepal v. Raj Bahadur Bam et.al.?

The Special Court held that the investigation and prosecution
suffered from a fundamental violation of natural justice and fair
trial principles, particularly the rule of audi alteram partem
(right to be heard). The Court observed that:

e The accused was not questioned on the main allegations
relating to the alleged fabrication of invoices for sewing
machines and transportation expenses.

4 Gov’t of Nepal v. Dr. Baikuntha Aryal et al., Special Court, Kathmandu,
2081(2025), Case no. 080-CR-0196, T 201.

15 Gov’t of Nepal v. Raj Bahadur Bam et al., Special Court, Kathmandu,
2080(2024), Case no. 079-CR-0015, 125-27.
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e Instead, the investigation focused on irrelevant and
unrelated matters, depriving the accused of a meaningful
opportunity to defend himself.

e The investigating authority failed to conduct any proper
inquiry regarding the core allegation of financial loss
under the Dalit Community Upliftment Program.

The directive enumerated that since the investigation violated
mandatory principles of natural justice and a fair trial, the
charge sheet was declared invalid and dismissed. The
prosecution based on such a defective investigation could not be
sustained in law. Accordingly, the Special Court quashed the
accusation/charge sheet (brought under Section 8(1) of the
Prevention of Corruption Act, 2059) against the accused.

1.13 Government of Nepal v. Dr. Pradip Dhakal et.al'¢

The Court held that the construction of the gold “jalhari” at the
Pashupatinath Temple was carried out through a proper and
lawful procedure, and wunless proven otherwise, such
procedurally completed acts must be presumed to be lawful.

If any irregularity or bad faith existed in the process, all persons
involved in that process should have been investigated and
made individually accountable. However, the prosecution
selectively charged only some individuals while excluding
others who were similarly involved.

The Court observed that such selective prosecution violates the
principles of equality and fair investigation and amounts to
discriminatory treatment of persons in similar positions

16 Gov’t of Nepal v. Dr. Pradip Dhakal et al.,, Special Court, Kathmandu,
2081(2025), Case no. 080-CR-0047, 1147.
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performing similar responsibilities. It further held that
decisions to prosecute or not prosecute must be based on
objective grounds with clear and satisfactory reasons;
otherwise, such actions become suspicious and undermine the
credibility of the prosecution.

Since the charge sheet did not explain why some individuals
(e.g., those responsible for custody of the safe key) were
prosecuted while others were not, the Court found the
investigation to be unfair, non-objective, and inconsistent with
the principle of equal treatment under law.

1.14 Government of Nepal v. Samrat Bahadur Shah'’

Since the offence under Section 16(1) of the Prevention of
Corruption Act, 2059 does not fall within the offences covered
by Section 29 of the CIAA Act, 2048, prosecution had to be
instituted within five years pursuant to Section 13(2) of the CIAA
Act. In the present case, the complaint against the respondent,
Samrat Bahadur Shah, was filed on 2073/01/22 B. S. In contrast,
the charge-sheet was filed only on 2080/09/19 B.S., beyond the
statutory five-year limitation period. Accordingly, the case was
not filed within the prescribed limitation period under Section
13(2) of the CIAA Act and is therefore time-barred and liable to
be dismissed.

1.15 Government of Nepal v. Ichharaj Tamang et al.'®

17 Gov’t of Nepal v. Samrat Bahadur Shah, Special Court, Kathmandu,
2081(2024), Case no. 080-CR-0082, 134-35.

18 Gov’t of Nepal v. Ichharaj Tamang et al., Special Court, Kathmandu,
2080(2023), Case no. 079-CR-0022, 1160-163.
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The Court held that the properties standing in the defendants’
names were acquired from the misappropriated deposits of Civil
Cooperative depositors. Mere confiscation in favor of the State
would unjustly prejudice the victims, whose right to
compensation and restitution is protected by Article 21(2) of the
Constitution and recognized principles of victimology and
international law. Accordingly, in respect of the properties of
Ichchharaj Tamang, Srijana Shakya Tamang, Keshavlal
Shrestha, Meena Kumari Shrestha, Pratiksha Tamang, and
Pratishtha Tamang, the Court held that if the defendants are
convicted in the pending fraud case before the Kathmandu
District Court, priority shall be given to compensating the
victims and returning their deposits. Any remaining assets
thereafter shall be confiscated under Section 28(2) of the
relevant Act.

2. The major findings include;
2.1 Legislative compliance of the directive orders:

The issuance of directive orders occupies the space as the
fulfillment of the procedural lacunas not yet been addressed by
the legislative measures, or let’s say, somehow addressed by the
legislative arrangements, but are yet to be realized by the
concerned authorities and the investigating agencies. Hence, the
issuance of the directive orders by the Special Court is not about
overreaching or overstepping into the executive domain;
instead, it’s about fulfilling the constitutionally guaranteed
powers to ensure the executive remains within the limitations
of law. The legality of the issuance of directive orders lies upon
the effectiveness of the court that posits, for the effective and
efficient justice administration purpose, the special court needs
to make sure to fill the gaps and procedural lacunas as left there
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by the investigating agencies or the concerned authorities. So,
for the effective and efficient justice administration purpose, the
special court issues the directive orders exercising the
specialized jurisdiction provided thereupon. The shift from a
retributive system of punishment to a reformative and remedial
system of justice. This approach focuses not only on punishing
individuals but also on reforming institutions and remedying
issues to prevent future corruption or irregularities. In complex
corruption cases like Bishal Bazar Company Limited, the
retrospective effect of sentencing an individual was deemed
insufficient. Therefore, a special court issued directive orders
for institutional reforms and emphasized procedural fairness
and accuracy, meaning “ufd =afeq ufd v=mor,” the CIAA must
present evidence for each person involved in the case. This
makes the trial process clearer and fairer.

2.2 Efficacy and the efficiency enhancement in the criminal
justice system

Because of the nature of the Special Court, the directive orders
issued thereupon has not been fully contemplated but while
filing the chargesheet by the CIAA, the issued directive orders
seemed to be adopted in the process of investigation as we can
see the adoption of free, fair and independent investigation,
imposition of liability not just to the decision implementers but
to the decision makers as well has been adopted. For reference,
we can see the corruption case of Pokhara International Airport,
which is actually a sub-judice case in the Special Court, yet we
can see the chargesheet has been filed from the then Minister to
the one who took part in the meeting. This clearly demonstrates
that not just the decision enforcers but also the decision makers
have been under supervision by the CIAA, and they can be held
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liable for their involvement in the corruption-related matter, as
per their involvement. Every case filed by the CIAA needs to
adhere to due process in terms of investigation and inquiries,
which seeks a fair trial and the proper investigation of the
accused in corruption cases.

2.3 Challenges faced in the enforcement of the directive
orders

The main conclusion about the Special Court's legal compliance
indicates that directive orders are not an unlawful expansion of
authority but are grounded in the Doctrine of Implied Powers.
According to Section 7 of the Special Court Act, 2059, the court
has Procedural Sovereignty, allowing it to determine its
procedures to serve the "Ends of Justice." The court operates on
the principle of Complete Justice, which asserts that an
adjudicatory decree is insufficient without the power to ensure
practical remedies. By aligning this procedural autonomy with
the constitutional requirement under Article 126(2), the court
confirms that directives are mandatory procedural outcomes of
final judgments. These orders are within legal authority as Intra
Vires, functioning as an extension of the Writ of Mandamus
within a specialized criminal and administrative context.

2.4 Socio-legal penetration of the directive orders

A key insight from this paper is the shift in the criminal justice
system from a Retributive Taxonomy, which emphasizes
individual punishment, to a Remedial Taxonomy that targets
institutional correction. Historically, success was judged by
“Sentence-Centric outcomes” such as fines and imprisonment.
However, the study identifies a “Justice Gap,” where crimes like
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illegal encroachment of public streams or land often persist
despite criminal proceedings.

Therefore, Directive orders act as Structural Injunctions,
enabling precise intervention to remove the root causes, such as
faulty policies or corrupt decisions, while the verdict addresses
the Branch, the individual implementers. As a result, the Special
Court's success is now evaluated through Institutional
Restitution, which includes restoring state assets and cleaning
public records, rather than solely relying on retributive justice.

3. Conclusion

While concluding the major findings of the article, here I have
enumerated the whole conclusion in point wise as;

3.1 Addressing the regulatory voids

In the Nepalese context, we have robust laws but fragile
institutions and a weaker enforcement mechanism. The Special
Court’s intervention in various misappropriation cases
illustrates the Doctrine of Judicial Fill-In as a mechanism to
address the regulatory voids. The District Administration Office
(DAO) and Education Units often suffer from Administrative
Lethargy. They have the authority to audit but lack the impetus
to act until a criminal case is filed, is seemed to be the problem.
The Court transforms from a Punisher to a Planner. Mandating
a committee, it forces two distinct silos of the executive Home
Ministry/DAO and Education Ministry to collaborate. This
represents Compensatory Jurisprudence. The court isn't just
interpreting law; it is correcting Institutional Failure. It signals
to society that if the bureaucracy sleeps, the judiciary will act as
the alarm. Similarly, in cases like Bishal Bazar Company
Limited, the blanket prosecution has been strictly checked upon,
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as the misappropriation by the investigation agencies. The
directive orders issued to check upon the procedural fairness
and accountability to be adhered to by the investigation
organizations; otherwise, the justice dispensation by the
judiciary will be disrupted.

3.2 Moral dimension as a safeguard to the social sanctity

The Court’s use of the term Sacred Institution (Pavitra Sanstha)
for a school is a profound sociological statement. Corruption in
a government ministry is often viewed by the public as a state
loss. Corruption in a school is viewed as Theft from the future.
The Court is applying Value-Added Adjudication. Framing the
school as sacred, it raises the legal threshold for transparency. It
suggests that accounting in such institutions is not just a
technicality but a Fiduciary Dut to the community. This creates
a deterrent effect. It tells school administrators that they are not
just Account Holders but Custodians of Public Trust. In addition
to this, a mere recognition of the human rights of the elderly
citizens has been realized to a greater extent, and the issuance
of directive orders for the dietary requirements, periodic health
check-ups, follow-ups, and the proper medical facilities to be
granted to the elderly somehow shows the court’s clear
perspective to provide elderly citizens with due care and
responsibility. The due care and cautiousness towards the
elderly citizens, even when they’re convicted, actually
demonstrate the mechanism as a safeguard of social sanctity.

3.3 The expert-led recovery as procedural pragmatism

A critical failure in Nepal’s anti-corruption drive is the lack of
specialized knowledge during the Recovery (Asul Upar) phase.
The Court specifically mandated Accountancy Experts (Lekha
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Bibhagka Bigya). The Court acknowledges that a judge’s
hammer is useless without an accountant’s calculator. While the
directive is comprehensive, the Socio-Legal reality is that no
budget has been allocated for these experts to serve on such
committees. The lack of proper investigation by the
investigation agencies actually fails the whole case scenario. As
in the case of Buddhiman Jaisi, the special court ordered a
reinvestigation and reinitiation of the case due to the CIAA's lack
of proper investigation and inquiry. Because of the lapses in the
proper investigation, which often happen because of the lack of
expertise, the gravity of the case lessens and is less likely to
convict the accused. In addition to this, the aftermath of the case
becomes problematic because of the lack of expertise.

In conclusion, the article concludes that Nepalese judicial
practice is gradually evolving from a narrowly adjudicative
model towards a transformative model of justice. The courts are
increasingly engaging with broader questions of governance,
institutional responsibility, victim protection, and public trust.
While such judicial activism cannot permanently substitute for
efficient administration and effective investigation, it serves as
an indispensable corrective mechanism when other state
institutions fail to fulfill their constitutional and legal
obligations. The long-term effectiveness of this approach,
however, will depend upon strengthening institutional capacity,
enhancing inter-agency coordination, and fostering a culture of
accountability throughout the governance system.

Thus, the jurisprudence examined in this article ultimately
reflects a deeper constitutional vision, justice is not achieved
merely through the punishment of offenders, but through the
restoration of public trust, the protection of wvulnerable
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individuals, the recovery of misappropriated resources, and the
strengthening of institutions upon which democratic
governance depends.



International Criminal Law and
Nepal

. % Advocate Sarita Sapkota

Abstract

This study explores the multi-faceted and dynamic interaction
between Nepal and international criminal law (ICL). It examines
the history of the internal armed conflict in Nepal (1996-2006),
the peace process that followed, and the current challenges,
through the lens of domestic processes of transitional justice and
international legal obligations to hold war crimes accountable.
The influence of the normative framework of ICL, especially the
core crimes of international concern, is discussed and the
possibility of its implementation in the context of Nepal is
explored. It critically evaluates the legal framework in Nepal,
the Transitional Justice Act, and makes a comparison with
international standards. In addition, the study looks at the
contribution of the Supreme Court of Nepal, UN human rights
institutions and potential avenues for international justice.
Lastly, it offers recommendations for a victim-centered and
credible roadmap, which would take account of national
sovereignty and the need of accountability in international
criminal law.

Key words: International Criminal Law, Transitional Justice,
Supreme Court of Nepal

1. Introduction

International Criminal Law (ICL) is part of the public
international law designed to prevent and punish most serious
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crimes of concern to the international community; namely
genocide, crimes against humanity (CAH), war crimes and the
crime of aggression. ICL has developed from the terrible
aftermath of World War II and has evolved since then with the
development of ad hoc tribunals and the International Criminal
Court (ICC), that some crimes are so so terrible that the
community must have the right, let alone the duty, to intervene.’

The ICL has become so interwoven into Nepal's experience that
for the past ten years, until the Maoist insurgency ceased activity
(2006), and the ensuing peace process, they were an integral
part of the violence. An estimated 17,000 people died, including
over 1,300 who went missing, and there was significant abuse of
human rights, including torture, rape, and arbitrary arrest and
detention, on both sides, during the conflict between the
Communist Party of Nepal (Maoist) and the state. The conflict
was formally ended in 2006 with the Comprehensive Peace
Agreement (CPA) and a pledge for a truth and reconciliation
process.” But political interference, legal shortcomings and a
culture of impunity have seriously hindered the path from
peace to justice under international law. The research has
concluded that Nepal has made some symbolic achievements in
the field of domestic transitional justice (T]) but this has failed
to fulfil the basic requirements of the ICL in a systematic way.
Credibility of the transitional justice process has been
compromised by the State's main interest in political
compromises, rather than the victims right to truth, justice, and

1'william A. Schabas, An Introduction to the International Criminal Court, 5th
ed. (Cambridge: Cambridge University Press, 2017), 3.

2 Office of the High Commissioner for Human Rights (OHCHR), Nepal Conflict
Report 2012 (Kathmandu:

OHCHR, 2012), 11.
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reparations. The tension between domestic political processes
and international legal obligations has become central to
Nepal's complex ICL-related problems.

2. Normative Framework of ICL and its Application in the
Context of Nepal

The framework of international criminal law (ICL) applicable to
the conflict situation in Nepal is based on customary
international law and obligations arising from treaties.

2.1. Core International Crimes

e War Crimes: Although the conflict in Nepal was a non-
international armed conflict (NIAC), the rules of
International Humanitarian Law (IHL) were applicable.
In particular, the rules contained in Common Article 3
and Additional Protocol II of the Geneva Conventions
were binding on the parties to the conflict. The rules of
customary IHL prohibit murder, torture, cruel treatment,
outrages upon personal dignity, and punishment without
due process, and these rules apply to all parties.’In this
context, acts such as the torture and killing of captured
combatants, attacks on civilians, and the use of child
soldiers by the Maoist side could potentially qualify as
war crimes.

e Crimes Against Humanity: If a state or organization
conducts a widespread and systematic attack against a
civilian population, and includes acts such as murder,
enforced disappearances, torture, rape, and persecution,

3 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International
Humanitarian Law, vol. I: Rules (Cambridge: Cambridge University Press and
International Committee of the Red Cross, 2005), Rules 87-105.
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then those acts constitute crimes against humanity.*The
prevalence of enforced disappearances by state security
forces during the Nepalese conflict and the Maoist side’s
tendency to kill alleged informants are strong indications
that crimes against humanity were committed during the
conflict.

Genocide: The acts committed during the conflict in
Nepal do not demonstrate the specific intent (dolus
specialis) to destroy, in whole or in part, a national,
ethnical, racial, or religious group, as defined by the
Genocide Convention.> Therefore, there is insufficient
evidence to classify the events during the conflict in
Nepal as genocide.

2.2. Nepal’s International Treaty Obligations

Nepal is a state party to the major international human rights
treaties directly related to International Criminal Law (ICL). The

following treaties are particularly noteworthy:

International Covenant on Civil and Political Rights
(ICCPR): This Convention provides for the right to life,
the prohibition of torture, and the right to an effective
remedy. These rights are considered non-derogable and

4 Rome Statute of the International Criminal Court, art. 7, UN Treaty Series,
vol. 2187, no. 38544.

5 Convention on the Prevention and Punishment of the Crime of Genocide,
art. I, adopted December 9, 1948 entered into force January 12, 1951, 78
UNTS 277.
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create a positive obligation on the state to investigate and
prosecute cases of serious human rights violations.®

e Convention against Torture (CAT): The Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT) obliges Nepal to
criminalize  torture, investigate allegations, and
prosecute or extradite perpetrators (aut dedere aut
judicare principle).’

e International Convention for the Protection of All
Persons from Enforced Disappearance (ICPPED):
Although Nepal ratified this convention only in 2018, its
provisions reflect customary international law on the
absolute prohibition of enforced disappearances and the
obligation to prosecute.® Importantly, Nepal is a signatory
to the Rome Statute of the International Criminal Court
(ICC). The ICCis not a State Party to the Statute. Therefore,
the ICC would not have jurisdiction over Nepal unless the
UN Security Council made a referral under Chapter VII of
the UN Charter—a politically highly unlikely scenario.® It
makes this clear that the main role of the prosecution will
be under the jurisdiction of the state of Nepal, in
accordance with the principle of “complementarity.”

6 International Covenant on Civil and Political Rights (ICCPR), adopted
December 16, 1966, entered into force March 23, 1976, 999 UNTS 171 (Nepal
acceded in 1991).

7 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), adopted December 10, 1984, entered into
force June 26, 1987, 1465 UNTS 85 (Nepal acceded in 1991).

8 International Convention for the Protection of All Persons from Enforced
Disappearance, adopted December 20, 2006, entered into force December 23,
2010 (Nepal ratified in 2018).

9 Rome Statute of the International Criminal Court, art. 13(b).
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3. Domestic Transitional Justice Framework: A Critical
Analysis

Nepal’s transitional justice (T]) process is governed by the 2014
Truth and Reconciliation Commission on Enforced
Disappearances Act (T] Act). This Act established two bodies: the
Truth and Reconciliation Commission (TRC) and the
Commission of Inquiry on Enforced Disappearances (CIEDP).

3.1. Weaknesses of the Original 2014 Act

The initial Act was widely criticized by victims’ groups, National
Human Rights Institutions (NHRIs), and the United Nations for
being inconsistent with international law. Its main weaknesses
were:!°

e Power to recommend amnesty: The Act empowered the
TRC to recommend amnesty even for serious crimes,
including crimes under international law. This was in
direct contradiction to the jus cogens norm prohibiting
amnesty for genocide, crimes against humanity, war
crimes, and serious human rights violations such as
torture and enforced disappearances.'!

e Lack of clear criminal jurisdiction: The commissions
were designed solely as investigative and truth-seeking
bodies, which could recommend prosecutions to the
government but had no authority to refer cases directly

10 OHCHR-Nepal, “Observations on the Commission on Investigation of
Disappeared Persons, Truth and Reconciliation Bill,” March 24, 2014.

11 UN Human Rights Council, Report of the Office of the United Nations High
Commissioner for Human Rights on Expert Workshops on the Issue of
Amnesty Laws, UN Doc. A/HRC/22/51 (December 18, 2012), para. 45.
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to court. This paved the way for political influence and
distained the independence of the judiciary.

Protection of vulnerable victims and witnesses: The
law did not provide sufficient provisions to ensure the
protection of victims and witnesses who testified against
powerful individuals. This increased the risk of re-
traumatization and intimidation.

Mixture of reconciliation and prosecution functions:
The combination of the power to facilitate reconciliation
(which could involve a confidential process) and the
power to investigate for prosecution in the same body
naturally created a conflict of interest. It failed to clearly
distinguish between the different objectives of truth,
justice, and reparations.

3.2. Supreme Court Intervention

In a landmark 2015 judgment (Suman Adhikari et al. v.
Government of Nepal), the Supreme Court of Nepal declared the
amnesty provisions of the T]J Act unconstitutional and directed
the government to amend the law in accordance with Nepal’s
international obligations.'> The court made the following

findings:

e Amnesty cannot be granted for serious human rights

violations and crimes under international law:.

e The right of victims to a remedy is a fundamental right

under the Constitution.

12 Supreme Court of Nepal, Suman Adhikari and Others v. Government of

Nepal and Others, NKP 2071, Decision No. 9303, Writ No. 070-WS-0050,
decision of February 26, 2015.
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¢ Investigations must be such that they lead to prosecution,
and serious crimes must be prosecuted in ordinary
courts.

This judgment was a turning point in establishing Nepal’s
transitional justice process within the framework of the ICL and
victims’ rights. However, political resistance to its full
implementation has persisted.

3.3. The 2024 Amendment Act: Progress and Persistent
Challenges

In 2024, Nepal began its new journey by enacting the Third
Amendment to the Enquiry, Truth, and Reconciliation
Commission Act, 2014. The amendment came in response to
several concerns, including those raised by victims' rights
organizations, civil society groups, the Supreme Court of Nepal,
and international human rights organizations, over the
shortcomings of the previous transitional justice mechanism.
The new law tries to bring the domestic legal framework in line
with the obligations under international human rights law and
international criminal law by defining the categories of crimes
committed in the context of conflict and enhancing the rights of
victims. The amendment makes an explicit distinction between
“ordinary” violations of human rights and “serious” violations
of human rights, which is one of the more significant changes
made by the amendment. **

The Act acknowledges torture, rape, serious sexual violence,
enforced disappearance and arbitrary Kkilling as serious
violations of human rights during the armed conflict. Moreover,

13 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission
Act, 2014 (Third Amendment, 2024), ss 2, 19 and 20.
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the new legislation imposes limits on political amnesty for
serious human rights abuses, thus resolving one of the most
controversial aspects of the previous legislation where such
wide political amnesty and reconciliation was possible even in
the case of serious human rights abuses."*The amendment also
substantially improves the victims' and survivors' rights. It
acknowledges the right to reparations, which encompasses
compensation, psychosocial counselling, rehabilitation, health
care, education, and community-based reparative measures.
The law also contains provisions related to witness protection,
witness confidentiality, gender-responsive procedures and
specific protection for survivors of sexual violence and
vulnerable groups, which suggests a shift towards the victim in
Nepal's transitional justice framework."

The revised Act also gives the TRC, and the Commission of
Investigation on Enforced Disappeared Persons enhanced
investigative powers. Although the commissions have been
reformed, there are concerns about the effectiveness and
independence of the process of accountability in Nepal. *
Commissions continue to have no direct prosecutorial powers,
and can only refer cases for prosecution, allowing for political
pressure and delays in justice. Even existing human rights
groups continue to claim that Nepal's transitional justice

4 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission
Act, 2014 (Third Amendment, 2024), ss 22 and 26.

'S Enforced Disappearances Enquiry, Truth, and Reconciliation Commission
Act, 2014 (Third Amendment, 2024), ss 17, 22A and 23.

16 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission
Act, 2014 (Third Amendment, 2024), ss 14, 15 and 25.
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process may still fail to meet international expectations for
accountability for serious international crimes. *’

4. Deadlock: Political Will, Persistent Impunity, and
International Monitoring

The main challenge in Nepal’s transitional justice process is a
profound lack of political will. The two main forces in the
conflict the former Maoist rebels (who have now become the
main political parties) and the traditional political parties that
control the state security apparatus—have been gradually
forming coalition governments. This has created a kind of tacit
consensus to avoid criminal accountability that could implicate
leaders on both sides.®

4.1. Role of UN human rights mechanisms

UN bodies have been continuously monitoring and criticizing
Nepal’s transitional justice process:

e Office of the High Commissioner for Human Rights
(OHCHR): The OHCHR in Nepal has repeatedly called for
legal reform and credible prosecutions, documenting
conflict-related violations."

e UN Human Rights Committee: In its 2018 Concluding
Observations, the Human Rights Committee expressed
deep concern about the lack of progress, the persistence

17 International Commission of Jurists, Nepal’s Transitional Justice Law: Need
for Full Compliance with International Standards (2024); Human Rights
Watch, ‘Nepal’s Transitional Justice Process Still Falls Short’ (2024).

18 Subindra Pyakurel, “The Political Economy of Transitional Justice in
Nepal,” Himalayan Journal of Sociology and Anthropology 8 (2017): 67-89.

19 OHCHR, “Nepal: Serious Shortcomings in Transitional Justice Amendment
Bill Must Be Addressed — UN Experts,” press release, March 15, 2023.
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of a culture of impunity, and the weaknesses of the TJ
Act.?

e Committee on Enforced Disappearances: Following its
review of Nepal, the Committee on Enforced
Disappearances has called for the legalization of
enforced disappearances as a separate crime, for the
transitional justice process to be victim-centered, and for
the exclusion of any possibility of amnesty for this
crime.”

4.2. The Principle of Universal Jurisdiction

Where local courts are unavailable, the victims have resorted to
foreign national courts, which have universal jurisdiction.
Former officers from the Nepalese army have been charged
with torture in the UK and Australia.”> These cases are
complicated, and may have technical difficulties, however, they
show that impunity does not exist. International criminal law
has the reach to criminals travelling across international
boundaries, with the prospect of deterrence and pressure for
change at home.

5. The Ways Forward: Coordination Between Domestic and
International Law

Although the transitional justice process in Nepal has passed the
Third Amendment to the Enforced Disappearances Enquiry,

20 Human Rights Committee, Concluding Observations on the Initial Report of
Nepal, UN Doc. CCPR/C/NPL/CO/2 (April 19, 2018), paras. 12-13.

21 Committee on Enforced Disappearances, Concluding Observations on the
Report Submitted by Nepal under Article 29(1) of the Convention, UN Doc.
CED/C/NPL/CO/1 (May 9, 2023).

22 R (on the application of MA (Pakistan)) v. Secretary of State for the Home
Department [2016] EWCA Civ 705.
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Truth, and Reconciliation Commission Act, 2014 in 2024, it is still
experiencing various legal and institutional hurdles. While the
amendment brought much-needed changes in relation to
reparations, the inclusion of victims and limitation of amnesty
for grave human rights abuses, it has also raised some questions
about accountability, prosecutorial independence, and the
adherence to international criminal law standards. Thus, the
transitional justice framework in Nepal needs to be
strengthened both legally and institutionally to deliver justice,
truth, reparations and guarantees of non-repetition.?

It is crucial, however, that the transitional justice mechanism
continues to be reformed and effectively implemented. While
the amended act restricts amnesty for grave breaches of human
rights, Nepal still has no comprehensive domestic law that
criminalizes in line with international law genocide, crimes
against humanity and war crimes. Incorporation of these crimes
into the domestic legal system would help to make Nepal more
accountable and closer to the international obligations on
criminal law. In the same vein, the responsibility for systematic
or large-scale violations of human rights in the context of the
armed conflict should be explicitly codified in the domestic law
and recognize principles like command responsibility and
superior responsibility. %

Enhancement of judicial and investigative institutions is also
highly needed. Judges, prosecutors, investigators and forensic
experts handling crime in conflict situations and grave human

2 Enforced Disappearances Enquiry, Truth, and Reconciliation Commission
Act, 2014 (Third Amendment, 2024), ss 17, 22A, 23 and 26.

2 International Criminal Court, Rome Statute of the International Criminal
Court(adopted 17 July 1998, entered into force 1 July 2002) arts 5-8 and 28.
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rights abuses should be trained in a specialized way. In addition,
there is a need for an independent and effective witness and
victim protection system that enables participation in
investigations and court proceedings without the fear of
reprisals. The Act has been amended to include provisions on
witness protection and victim confidentiality, but they are
difficult to implement in practice.>Also, a truly victim-centered
approach should stay at the Centre of Nepal's transitional justice
process. The victims and survivors should be meaningfully
involved in the implementation of T] mechanisms and
reparation policies. To implement this amended legislation,
sufficient financial resources, institutional support, and
procedures with clear and transparent guidelines for access to
justice and reparations for all victims impacted by the armed
conflict are necessary.?

Finally, Nepal should rethink its ties with the international
criminal justice system, including the Rome Statute of the
International Criminal Court (ICC). Nepal has not signed the
Rome Statute, but accession might have a positive impact on
Nepal's resolve towards international criminal accountability
and on bringing international crimes into its domestic laws. The
ICC is only established when domestic systems are unwilling or
unable to act seriously on international crimes in compliance
with the principle of complementarity. Thus, the inclusion of
Nepal in the Rome Statute would facilitate greater legal reform
on the domestic front, as well as bolster international

% Enforced Disappearances Enquiry, Truth and Reconciliation Commission
Act, 2014 (Third Amendment, 2024), s 17.

% Enforced Disappearances Enquiry, Truth, and Reconciliation Commission
Act, 2014 (Third Amendment, 2024), ss 22A and 23.
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confidence in Nepal's commitment to justice and the rule of law,
and to strengthen its internal accountability regimes. ?’

6. Conclusion

Nepal is at a critical moment in the transitional justice journey.
After ten years and more of the Supreme Court's mandate on
accountability for the violations in the conflict time, the Nepal
government finally promulgated the Third Amendment to the
Enforced Disappearances Enquiry, Truth, and Reconciliation
Commission Act, 2014 in 2024. Though the amendment is a
welcome move to tackle the criticism levelled against the
transitional justice mechanisms for allowing impunity for
serious human rights violations, broadening rights of the
victims and giving the transitional justice commissions more
investigative powers, there are serious concerns about the
effectiveness, independence, and implementation of these
bodies. While the amended legislation is more in line with
international human rights law and international criminal law,
the transitional justice system in place could yet be a political
settlement rather than a proper system of accountability. Lack
of comprehensive domestic legislation criminalizing war
crimes, crimes against humanity and genocide per international
law also continues to affect public confidence in the justice
process. International criminal law is not only a political dream
but a developing paradigm of universal legal duties that Nepal
has accepted under international treaties and international law
values. Non-investigation and non-prosecution of serious
international crimes, not only represent a gap in domestic

27 International Criminal Court, Rome Statute of the International Criminal
Courtart 17; International Commission of Jurists, Nepal’s Transitional Justice
Law: Need for Full Compliance with International Standards (2024).
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governance, but also violations of international law obligations.
The lack of accountability can lead to reducing the public trust
in democratic institutions, to future instability and to the
weakened rule of law. Thus, there is an urgent need in Nepal to
have the courageous political leadership to put justice,
accountability, and victim's rights over short-term political
gains. Domestic legislation and institutions should be consistent
with the principles underlying international criminal law, such
as the accountability for serious international crimes, victims'
right to effective remedies and reparations, and the prohibition
of amnesty for grave atrocities. A genuine, victim-centered, and
legally sound transitional justice process is the only way for
Nepal's peace process to become a viable basis for peace, justice,
truth, reconciliation, and the rule of law.
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To Sign a Sentence in Invisible Ink of 40 Crores

Poverty is rarely an overnight phenomenon. It usually bleeds a
person dry over years of bad luck or systemic failure. But
sometimes, it is an execution, a sudden, brutal plunge through
the trapdoor of financial ruin, triggered entirely by the victim’s
own hand.

He sat across from my desk, a former titan of industry now
hollowed out by an impending bankruptcy. His family was
financially paralyzed. His youngest son had just been kicked out
of school for unpaid tuition; a year ago, that fee would have been
loose change in his pocket. Now, he was facing corporate
blacklisting and the complete liquidation of his life's work.

I was a fresh graduate. I didn't come from legacy money. I
clawed my way through the grueling, adrenaline-soaked
trenches of litigation with no life coaches, no safety nets, and a
relentless diet of late nights and sheer grit.  wasn't used to high
rolling corporate clients entrusting me with their destruction.

When I asked him why he bypassed the silk gowned,
experienced veterans of the bar for me who was a fresh
graduate, his answer was pathetically simple: “I can’t afford
them anymore. I can tell by your aura that you are honest. You
are like a daughter to me. I am putting my fate in your hands.”
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As a litigator, I don't deal in auras. I deal in evidence. But I took
the case.

He wept as he described the social fallout. The same society that
once drank his whiskey was now actively pulling him under,
branding him a fraudster who was finally reaping the karmic
rewards of cheating people. “It shatters my heart,” he said,
“because I know how loyal and kind I am.”

I didn't take his tears at face value. I ran the background checks.
And what I found wasn't just a bad business decision. It was a
legal nightmare so catastrophic, it practically demanded to be
studied.

He hadn't been robbed. He had willingly handed over an
aggregate sum of 30 to 40 Crore Rupees, distributing 3 to 4 Crores
a piece to over ten different individuals. Why? Because a "group
leader"” told him they were in debt, and if my client bailed them
out, they would return the money with a handsome profit in
"good faith."

There were no contracts. No promissory notes ( 7amasuk). No
bank guarantees. No digital footprint.

And now? The recipients had vanished. They had crossed
international borders, dumped their SIM cards, and evaporated
into the ether. My client, in his quest to be the savior of a
syndicate of ghosts, had sold his own children's and family's
future down the river.

“Were you heavily medicated or out of your mind when you
wired millions out into the world without a single signature?”1
demanded. He had no answer. He just sat there, a wealthy man
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who had successfully bankrupted himself through criminal
naivety.

To save him from liquidation, we had to look at the cold,
unforgiving mechanics of Nepalese law.

The Legal Anatomy: Memorandum of Law

When a financial disaster of this magnitude occurs, it stops
being a simple civil dispute and crosses into the terrifying
crosshairs of the Special Court of Nepal, the place where I
worked in a centralized tribunal with exclusive jurisdiction
over corruption, massive financial crimes, and money
laundering.

Issue

Can a plaintiff legally recover an aggregate sum of 30-40 Crore
Rupees dispersed across international borders without any
documentary evidence? Furthermore, does this massive,
undocumented capital flight expose the plaintiff to criminal
liability under the Money Laundering Prevention Act, 2064,
thereby triggering the jurisdiction of the Special Court?

Rule

Under Nepalese jurisprudence, civil recovery relies heavily on
the Muluki Civil Code, 2074, which mandates written
instruments ( 7amasuk or contracts) for financial transactions,
especially those of high value. The Evidence Act, 2031 places
the absolute burden of proof on the plaintiff to establish the
existence of a debt.

Crucially, massive, undocumented cross border financial
transfers violate the Foreign Exchange (Regulation) Act, 2019
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(which prohibits unauthorized capital flight/Hundi). When
millions disappear without a legal commercial basis, the Money
Laundering Prevention Act, 2064 presumes the concealment
or illicit transfer of assets, bringing the matter squarely under
the jurisdiction of the Special Court Act, 2059 (2002).

Analysis

My client believes his primary legal problem is breach of trust.
He is wrong. His primary legal problem is that he is holding a
smoking gun in a room full of bodies.

To initiate a civil recovery suit in a District Court, we must prove
the money was lent. We have no paper trail, neutralizing our
standing under the Civil Code. Worse, the extraterritorial nature
of the fleeing defendants means we are operating outside
Nepalese jurisdiction without extradition leverage or Interpol
backing because, on paper, no crime was committed against my
client; he simply gave his money away.

But the sheer scale of the transaction is what makes this truly
challenging. Moving 40 Crores into the hands of a vanished
syndicate without Nepal Rastra Bank (NRB) approval or legal
documentation looks exactly like a highly sophisticated Hundi
operation or money laundering scheme. If the Department of
Money Laundering Investigation (DMLI) audits his insolvency,
they will not see a kind hearted victim. They will see an
undocumented, illicit capital outflow.

By trying to play savior, my client has not only forfeited his right
to civil recovery, but he has inadvertently painted a massive
target on his back for the Special Court. He is begging me to sue
his debtors, completely unaware that he is currently the perfect
candidate to be indicted by the state.
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CONCLUSION

Legally, the capital is irrecoverable. The absence of
documentary evidence creates an insurmountable barrier to
civil litigation. The immediate legal strategy cannot be offensive
recovery; it must be defensive containment. We must navigate
his bankruptcy and liquidation proceedings meticulously to
shield him from being referred to the Special Court on
suspicions of money laundering and capital flight.

The Verdict of the Court of Reality

This is the unglamorous truth of the law. It does not exist to
reward good intentions or heal shattered hearts. The law is a
machine built to process evidence. If you fail to feed it facts,
contracts, and signatures, it will grind you to dust.

My client sat in my office, pleading for time he did not have, to
fight a battle he had already lost the moment he opened his vault
on a handshake.

I took the case not because I could bring his millions back from
the void. I took it to guide him through the wreckage of his own
making, to ensure the state didn't lock him in a cell for being the
world's most generous fool. He thought poverty was a
punishment. I had to show him that poverty was merely the
symptom; the punishment was waking up every day knowing he
signed his own death warrant in invisible ink.

Shawshank's Redemption

Courtrooms are where we argue what the law is.
Parliament is where we decide what the law should
be. I could no longer stomach defending the
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condemned under a broken system, I had to break
the system itself.

I kept my client out of the Special Court, navigating his
bankruptcy with precision to avoid money laundering
indictments. But keeping him out of prison did not save his
family from the financial guillotine. Under the existing
framework, they were legally suffocated.

Watching his youngest son get stripped of a future because of a
father's misguided altruism radicalized me. I realized that being
the "best lawyer" inside a courtroom meant nothing if the laws
outside were fundamentally unjust. To save families like his, I
couldn't just be a litigator. I had to become a lawmaker.

Two years later, I walked into the parliamentary committee
chambers not as a junior lawyer, but as a Member of Parliament.

Before I could tear down the system, I had to expose its anatomy
on the parliamentary floor. I presented a critical, lawyerly
analysis of the exact framework that had crucified my client:
BAFIA 2073 and the NRB Unified Directives.

The blacklisting mechanism in Nepal was not a regulatory tool;
it was an instrument of financial interdiction that lacked
constitutional proportionality.

1. The Doctrine of Guilt by Association

The most egregious violation of fundamental justice was the
intergenerational fallout. If an individual or firm was
blacklisted, the contagion spread to anyone with partial
ownership or involvement. A guarantor, a minority
shareholder, or a spouse with no operational control was
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dragged into the abyss. Their accounts were frozen, their
passports blocked, and their access to credit severed.

2. The Punishment of the Innocent

For a child in a blacklisted household, this translated into
blocked education loans, denial of scholarships requiring "no
dues" certificates, and a ban on passport issuance for study
abroad. The state was effectively punishing children for the
financial failures of their parents, a concept entirely alien to
modern jurisprudence and human rights.

3. The Failure of Mens Rea (Willful vs. Circumstantial)

In criminal law, mens rea (criminal intent) is paramount. Yet,
the NRB made no distinction between willful default (a
borrower with means who refuses to pay) and circumstantial
default (a borrower wiped out by the 2015 earthquake, the
COVID -19 pandemic, the September 2025 unrest, or a good faith
business collapse). Both were thrown into the same indefinite
purgatory, with removal tied strictly to clearing dues rather
than assessing the cause of the default.

By FY 2024-25, this blunt-force regulatory weapon had swelled
the blacklist to nearly 170,000 individuals, driven heavily by
retail defaults on credit cards and personal loans. The system
was eating its own citizens.

The March 2026 Showdown

The timing was finally right. In March 2026, the Nepal Rastra
Bank signaled a willingness to relax the provisions. But
"relaxation" wasn't enough. We needed a structural overhaul.
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The committee room was dead silent. Across the mahogany table
sat the Governor of the Nepal Rastra Bank, flanked by his legal
advisors. I turned on my microphone. I didn't speak like a
politician; I spoke like the litigator who had watched a family
shatter in her office.

"Governor," I began, my voice carrying the weight of 170,000
paralyzed lives. "With the NRB reportedly considering a
relaxation of the blacklisting framework, we are looking at
nearly 170,000 Nepalis currently trapped on it. Many of these
are retail defaults born during a period of earthquakes, a global
pandemic, and last year’s unrest.

"Will this reform finally introduce a legal distinction between a
willful default and a default caused by circumstances entirely
beyond a borrower's control?”

And separately, Governor, will it end the draconian practice of
extending account freezes and passport restrictions to
guarantors and family members who had no real decision
making role? Because as it stands, a parent's financial failure is
quietly costing innocent children their passports, their
scholarships, and their education loans years later. Lets stop
making children pay for the debts of their fathers"

The Legacy of Reform
That question didn't just echo in the chamber; it broke the dam.

The resulting legislative pressure forced a total paradigm shift.
We introduced a formal classification separating willful and
circumstantial default. We established a time bound, graduated
credit score model, replacing the indefinite binary blacklist. And
most crucially, we legislated an explicit carve out: no
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dependent child could be denied a passport, a scholarship,
or an education loan due to a parent's blacklisting.

The immediate impact was life changing. My client’s accounts
were partially unfrozen. The relentless "guilt by association”
was severed. His youngest son, once kicked out of school and
legally paralyzed, finally received his passport and a clean
education loan to study abroad.

Furthermore, with the client's domestic legal standing restored
and his passport unblocked, we were able to launch aggressive,
coordinated international asset recovery strikes. Unburdened
by the threat of domestic money laundering indictments, we
traced the extraterritorial syndicate. We clawed back half of his
lost 40 Crores enough to secure his retirement and restore his
dignity.

He didn't talk about the money. He looked around the room
where, years ago, he had placed his entire fate in the hands of a
terrified, sleep deprived fresher. He reached into his pocket and
pulled out a small, worn piece of paper, it was the original
receipt of his youngest son’s paid in full university tuition.

"You told me once that the law only processes evidence, not
hearts," he whispered, his voice cracking with an emotion he
had suppressed for a decade. "But you made the law listen to a
good man's intent. My heart... the pieces they shattered... they
are whole again.”

Years later, a young woman walked into my parliamentary
office. It was his daughter.

She didn't come to ask for a favor. She came to drop off her
acceptance letter to law school. She looked at the woman who
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had fought for her family when they were ghosts in the eyes of
the law, and said, "You didn't just save my father's life. You
showed me what the law is actually for."

I smiled, handed the letter back to her, and pointed to the empty
chair across from my desk. "Good. Because the system is still
broken, and I'm going to need a co-counsel.”

Years later, his daughter. She was no longer the frightened girl
watching her brother get kicked out of school. She was a woman
built entirely of grace and quiet, terrifying determination. She
had gone abroad on the very passport we had fought to secure,
completed her legal education at the highest echelons of global
scholarship, and decided to come back to her own country to
serve true justice.

Within a decade, her name became a whisper of terror in
corporate boardrooms and a light of hope in the poorest villages
of Nepal. She took on the most complex, multi jurisdictional
financial syndicates in the world, the kind that had once ruined
her father and tore them apart piece by piece on the
international stage. The global legal community watched in
absolute awe as this young woman from Nepal redefined cross
border asset recovery, eventually earning the undisputed title of
the finest litigator earning respect from 40 crores and more.

I was sitting in my old office, the dim twilight casting long
shadows across the empty chairs, when the door opened. She
walked in, wearing her black lawyer’s coat, carrying a single
leather briefcase.

She walked over to my desk, opened her briefcase, and placed a
beautifully framed photograph on the wood. It was an old
picture of her father, smiling, standing in front of his old office
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before the ruin took him. Next to it, she laid her international
advocate credentials.

She looked at me, her eyes shimmering with tears that she
refused to let fall, carrying the exact same honest, radiant aura
her father had seen in me decades ago.

"The world took so many detours with him," she said, her voice
rich with eyes welling up with tears. "It made him wait until his
hair was grey to give him his dignity back. It made him suffer
for simply being kind. I used to think justice was just blind. Now
I know it’s just slow."

She leaned down, pressing her palms against the desk, looking
at me with the fierce intensity of a master at the absolute peak
of her powers.

"He told me that he trusted a fresher because he saw a daughter
in you. You changed the laws of a country to save his son. And I
became the best lawyer in the world... just so I could finally
stand across from you and be a daughter you could be proud of."

In the quiet of that room, the ghosts of our past failures finally
evaporated. The law had taken everything from that family, and
then, through a winding, agonizing path of sorrow and grit, the
law had given them back a titan. Justice had arrived terribly late,
but as I looked at the brilliant woman standing before me, I
realized it hadn't missed its mark. It had simply waited for his
daughter to grow up and enforce it herself.



Decriminalizing Negligence: Pro
Tanto Repeal under Section 17 of the
Prevention of Corruption Act, 2002
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Abstract

The Supreme Court of India in Vipulbhai Mansingbhai
Chaudhary v. State of Gujarat (2017) has affirmed that when
a statutory provision is substituted, the earlier provision Is
repealed to that extent. Therefore, liabilities arising under
the old provision cannot continue unless the legislature
expressly preserves them or makes the new law
retrospective.

Section 17 of the Prevention of Corruption Act, 2002 (2059),
particularly focuses on the removal of criminal liability for
negligence in the handling of public property. While the
earlier provision under Section 17 imposed liability for both
negligent and Intentional acts, the amended law restricts
punishment solely to deliberate misuse.” This shift raises a
critical doctrinal question: “Whether an accused can still be
punished for negligence after such conduct has been
decriminalised?”

This paper analyses this issue within the framework of pro
tanto repeal, arguing that the amendment repeals the earlier
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provision to the extent of Inconsistency, thereby
extinguishing liability for negligence. It asserts that imposing

punishment based on the deleted term violates the principle
of “pro-tanto repeal”, “nullum crimen sine lege stricta” and
“lex mitior”, major principles in criminal law.

Keywords: Express Repeal, Implied Repeal; Pro-Tanto
Repeal; Lex Mitior; Nullum Crimen Sine Lege Stricta

1. Introduction

At common law, amendments of a statute might be of two kinds,
either altering the provisions of the amended statute by
repealing or supplying them, or simply changing their
application by declaring what construction should be put upon
them. In the latter case, there could of course be no question of
repeal; but in the former there was often a question whether or
not an amendment, which did not in terms repeal the former
act, was to be regarded as having that effect.?

One such issue arises under Section 17 of the Prevention of
Corruption Act, 2059, where the legislature amended the
provision by removing criminal liability for negligent loss of
public property and restricting punishment solely to intentional
acts of misappropriation or misuse. Under the earlier version of
Section 17, a public servant could be punished if, through
negligence or bad faith, public property under his or her control
was lost, destroyed, misused, or unlawfully disposed of.

2 Christopher G. Tiedeman, William Draper Lewis and William Struthers Ellis, The
Effect of an Amendment, 42 Am. L. Reg. & Rev. 566, 570 (1894).
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The wording of the provision clearly established criminal
liability not only for intentional misconduct but also for
negligent handling of public property. Thus, mere negligence
was sufficient to attract criminal sanction, which was now
repealed, and the new law does not consider negligence to be an
offence.

2. Understanding the Repeal of the Statute

An enactment is said to be repealed when its operation is
brought to an end.® Repeal is the removal and reversal of law.
Repeal of statutes abolishes the law, and once the law is
abolished, it is considered to be void and possesses no effect. A
substitution of one legal provision by another is in fact a repeal.*
Repeal of statutes abolishes the law, and once the law is
abolished, it is considered to be void and possesses no effect.

Express Repeal

Express repeal occurs where express words are used in a statute
to repeal an earlier one making the repeal specific and the
clause straight forward.> Generally, when an earlier statute or
some provisions of that statute are repealed through express
words embedded under the newly enacted statute stating that
the provisions are now of no effect, it is expressed repeal. Hence,
it is understood that any earlier statute or a part of the statute

3 Agu Okay Benedict, Repeal and Amendment Provisions of Legislation, No. 7
Chorzéw Pol. Stud. 191 (2014).

*Md. Khaled Miah & Md. Saddam Hossen, Effect of Repeal of Statutory Law: A
Judicial Precedent Based Study, 2 BiLD L.J. 57 (2017).

51d at 3.
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can be omitted by a new statute showing a clear intention of the
effect of repeal.

Implied Repeal

A L Smith | set out the courts' traditional response in Kutner v
Philips stating that if the provisions of a later enactment are so
inconsistent with the provisions of an earlier one, that the two
cannot stand together, the earlier is abrogated by the later.® That
is, the later statute impliedly repeals the earlier one to the extent
of the inconsistency.” In contrast to express repeal, implied
repeal does not express an indication. Where a later specific rule
is inconsistent with an earlier general one, implied repeal
operates only "pro tanto", that is, only to the extent that the Acts
are inconsistent, with the general rule preserved as much as
possible?.

3. Consequence of Repeal of Statute

Under the common law rule the normal presumption of
repealing a statute without a saving clause is to obliterate it from
the statute-book as completely as if it had never been enacted
except as to transactions past and closed. As a result, no
proceeding under the repealed statute could be commenced or
continued after the repeal and all incipient rights and all causes
of action that might have arisen under the repealed statute came
to an end with the repeal.’ But this presumption has been

6 Kutner v Philips [1891] 2 QB 267 (QB).

7 Rebecca Prebble, Constitutional Statutes and Implied Repeal: The Thoburn
Decision and the Consequences for New Zealand, 36 V.U.W. L. Rev. 291 (2005).
8ldat 7.

91d at 4.
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rebutted and the necessity of inserting a saving clause in each
and every repealing statute has been rendered unnecessary for
sec. 4 of Interpretation of Laws Act 2010 (1954). Effect of repeal
under Section 4 of the Nepal Interpretation of Laws Act, 2010
(1954), though it does not expressly label itself as a “saving
clause,” operates in substance as a general statutory saving
provision by preserving accrued rights, liabilities, penalties, and
ongoing proceedings upon repeal of a law, unless a contrary
legislative intention appears.°

4. Legislative Intent upon the Repeal of Statute

According to the Purpose, Knowledge, Recklessness, and
Negligence (PKRN) regime introduced in the American Law
Institute’s Model Penal Code (MPC) in 1962, the criminal liability
of an agent who commits some offense varies depending on
whether the agent acted purposefully, knowledgeably,
recklessly, or negligently with respect to the material elements
of that offense.”’ The same agent performing the same act is
more culpable if they intended the effect (purpose) than if the
effect was foreseen but unintended (knowledge), even less
culpable if merely a risk of the effect was foreseen
(recklessness), and less culpable still if they unreasonably failed
to foresee any risk of the effect at all (negligence).*

This graded structure indicates that negligence functions as the
minimum threshold of criminal responsibility, distinguishing

10 |nterpretation of Laws Act, 2010 (1954), §4 (Nepal).

11 Gregory Antill, Fitting the Model Penal Code Into a Reasons Responsiveness
Account of Culpability, 131 Yale L.J. 1346 (2022).

24.
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cases of mere carelessness from more serious forms of
subjective wrongdoing. In essence, it is said that a negligent
actor is one who should be aware of an unjustifiable risk.'
However, the element of awareness plays a pivotal role for this
criminal responsibility. Even though culpability exists, the
threshold of criminal responsibility is comparatively minimum.
Negligence is understood negatively, as a form of culpability in
which the actor lacks awareness.™

This hierarchy finds support in international anti-corruption
standards. Article 28 of the United Nations Convention against
Corruption which states that "knowledge, intent or purpose
required as an element of an offence may be inferred from
objective factual circumstances."* The provision presupposes
that criminal liability for corruption offences should rest upon
demonstrable mental elements such as knowledge, intent, or
purpose, even where those states of mind are established
indirectly through circumstantial evidence. The focus therefore
remains on proving a culpable mental state rather than
imposing liability for mere negligence.

Interpreting this, the legislative removal of negligence from the
scope of Section 17 is not merely a textual alteration but a
structurally significant change. It suggests a legislative intent to
realign the fault threshold upwards, limiting criminal liability to
higher forms of culpability such as acts with purpose, malafide

13 Kenneth W. Simons, Dimensions of Negligence in Criminal and Tort Law, 3
Theoretical Inquiries in Law 283, 300 (2002).

4.

15 United Nations Convention against Corruption, art. 28, Oct. 31, 2003, 2349
U.N.T.S. 41.
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intention or deliberate misuse and thereby excluding the lowest
level of blameworthiness previously sufficient for conviction.

Now the central issue is whether individuals who were liable
under the unamended Section 17 for negligent loss of public
property can still be prosecuted and punished after the
legislative shift towards decriminalization of negligence.

5. The Doctrine of Pro Tanto Repeal

Pro-Tanto Repeal operates as an application of the broader
doctrine of implied repeal, which is based on the principle ‘leges
posteriores priores contrarias abrogant’, that later legislation
prevails over earlier inconsistent law. However, unlike total
implied repeal, pro tanto repeal asserts that only the conflicting
portion of the earlier statute is displaced, leaving the unchanged
provisions intact.

The Bench of J. Chelameswar and Abhay Manohar Sapre, ]J], in
Vipulbhai Mansingbhai Chaudhary v. State of Gujarat (2017)
said that, “Repeal could be either of the entire enactment or a
part of it. Substitution of parts of an enactment is nothing but
pro tanto to repeal those parts.”’® An important conceptual point
the Court emphasised is that “substitution” in a statute
effectively operates as a partial repeal (pro tanto repeal) of the
earlier provision'. In other words, the repeal is partial rather
than total. The section itself remains in force, but the part of the
earlier provision repealed pro-tanto has ceased to operate.

16 Vipulbhai Mansingbhai Chaudhary v. State of Gujarat, AIR 2017 Guj 52 (India).
71d.
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Although Vipulbhai Mansingbhai Chaudhary v. State of Gujarat
(2017) arose in the context of co-operative society legislation, the
Supreme court’s decision concerned a broader

principle of statutory repeal. The principle is not confined to
cooperative law but reflects a general doctrine governing the
legal consequences of legislative amendment.

6. Pro Tanto Repeal and Its Application in Nepal

The doctrine of pro tanto repeal shows importance in
interpreting the legal effect of the repeal of Section 17 of the
Prevention of Corruption Act, 2059. When viewed through the
lens of pro tanto repeal, this legislative alteration operates as a
partial repeal of the earlier statute. The removal of negligence
does not affect the entirety of Section 17; rather, it displaces only
that portion of the provision which previously attached criminal
consequences to negligent conduct.

A further instance of pro tanto repeal in Nepal is reflected in
Laxmidevi Dhikta v. Government of Nepal, the legal evolution of
abortion laws. Before the Eleventh Amendment of the Country
Code, abortion was criminalised in full terms, irrespective of the
circumstances of pregnancy, including victims of rape, incest, or
socioeconomic hardship, leading to criminal punishment.
However, the Eleventh Amendment made a profound legislative
change by partially decriminalizing abortion under certain legal
conditions, replacing absolute prohibition with a framework of
conditional legality. Under Section 28B of the Chapter on
Homicide of the Country Code, abortion was allowed up to
twelve weeks of pregnancy upon the consent of the pregnant
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woman, alongside limited exceptions in cases involving rape,
incest, threats to health, or fetal impairments.

Though a reproductive rights case, its core jurisprudential value
applies universally to criminal changes. This reform shows pro
tanto repeal, as the prohibition on abortion was removed only
in specific situations permitted by law, while abortions
performed outside those legal exceptions continued to attract
criminal liability.

7. Punishment after Repeal

A. The Interdiction of Analogy (nullum crimen sine
lege stricta)

It is a foundational element within legal systems, legal
clarity is paramount, demanding laws to be drafted in an
understandable and unambiguous manner accessible to
all.”® The interdiction of analogy, often expressed in Latin
as 'nullum crimen sine lege stricta,' is a fundamental
principle in criminal law that prohibits the application of
analogy or extension of criminal laws beyond their strict
and explicit terms.?

By deliberately removing negligence from Section 17, the
legislative intent demonstrates a clear intention to
exclude negligent conduct from the scope of criminal

18 Laxmidevi Dhikta v. Government of Nepal (2009) (N.K.P. 2066, Vol.9, D.N.
8464).

19 Subash Acharya, Judicial Limitations on Interpretation of Criminal Statutes (with
Reference to Selected Reported Criminal Cases of Nepal) (Ph.D. thesis, Tribhuvan
Univ. Faculty of Law 2025).

20 Claus KreR, Nulla poena nullum crimen sine lege, Max Planck Institute for
Comparative Public Law and International Law, 9 28 (2010).
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liability under that provision. The court cannot engage in
a "liberal interpretation" to keep the charge alive. The
deletion means the legal mechanism to convict is entirely
gone.

B. The principle of Lex Mitior

In Prosecutor v. Dragan Nikoli¢, the Appeals Chamber of
the International Criminal Tribunal for the Former
Yugoslavia (ICTY) defined the principle of lex mitior as, if
the law relevant to the offence of the accused has been
amended, the less severe law should be applied, since this
is an inherent element of this principle that the relevant
law must be binding upon the court*. When the law
changes after an offence is committed and the new law is
less severe or more favourable to the accused, the newer
law should apply. This is known as the principle of lex
mitior, Latin for “more lenient law.”

The principle of the retroactive application of the more
favourable in criminal law lex mitior is expressly
recognised under Article 15 of the International
Covenant on Civil and Political Rights (ICCPR), to which
Nepal is a State Party. Article 15(1) provides that: “if,
subsequent to the commission of the offence, provision is
made by law for the imposition of the lighter penalty, the
offender shall benefit thereby.?*”

21 prosecutor v. Dragan Nikoli¢, Case No. IT-94-2-A, Judgment on Sentencing
Appeal 9 81 (Int’l Crim. Trib. for the Former Yugoslavia Feb. 4, 2005).

22 International Covenant on Civil and Political Rights art. 15 (1) UK 5, Dec. 16,
1966, 999 U.N.T.S. 171.



Fiduciary Suicide vs. The Special Court 269

This principle becomes particularly relevant in the
context of Section 17 of the Prevention of Corruption Act,
2059. If the later legal framework has effectively removed
or narrowed criminal liability for negligence through pro
tanto repeal, continuing to impose criminal punishment
under the earlier law broader interpretation would
contradict both the principle of legality and lex mitior. In
other words, if negligence has been decriminalised or its
criminal scope reduced, liability cannot continue to be
imposed based on a repealed law.

8. Conclusion

The amendment to Section 17 of the Prevention of Corruption
Act, 2059 marks a decisive legislative shift from a regime of
broad culpability encompassing both negligent and intentional
conduct to one that restricts criminal liability exclusively to
deliberate or mala fide acts. When assessed through the doctrine
of pro tanto repeal, this modification does not merely adjust the
wording of the provision but operates as a partial repeal of its
earlier legal content, extinguishing the criminal consequences
previously attached to negligence.

In such circumstances, the earlier statutory basis for imposing
liability for negligent conduct ceases to exist to the extent of
inconsistency with the amended law. Any attempt to sustain

prosecution after repeal of Section 17 would amount to reviving
arepealed norm through interpretive expansion, a practice that
is impermissible under the principle of nullum crimen sine lege
stricta. Criminal liability cannot be inferred or preserved by
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analogy where the legislature has consciously removed its
foundational element.

Furthermore, the principle of lex mitior reinforces this
conclusion by requiring courts to apply the more lenient legal
regime where legislative change reduces or eliminates criminal
exposure. Since the amended Section 17 narrows the scope of
punishment by excluding negligence, continued punishment
under the previous broader standard would directly conflict
with both international obligations under Article 15 of the ICCPR
and the constitutional commitment to legality and fairness in
criminal adjudication.

Accordingly, it is submitted that negligence under the earlier
Section 17 stands decriminalised to the extent of legislative
intent, and any ongoing or future proceedings must be assessed
strictly under the amended provision. The doctrine of pro tanto
repeal, read alongside the principles of legality and lex mitior,
thus ensures that criminal liability remains firm in current
legislative intent rather than relying on statutory formulations
that have been displaced through legislative change.
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FRTEaAT g Fd TR dav ffae e ifaeg
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ftre e W 9 R | safiw wRERA dene o ATEerd S
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FAEATHT FA AAEE KA T U FEAET A EE AZTm whwa
TAEF GREAAEY T WRANE! qgE VAR WRyEaEr gEed #reaee s
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AR wETEE weagya war (WfEdr Fewow) Ak gaad wsae
wredt BT, 209 B AW 3 A ITEEH (1) T @ (F) F ITE@E
() W1 " g THeT A v @@ aY GEE S @F A9
garrer WA Eem Tl wReaEal ArEal dideg | A REfEE Tw v
B IUEET () B G (3) A yEGGVT GACAET T WFT PAEE AANT
FATAE TG THAN W@ W@ @ B AACACED TFAE
AT e dave @ frmn e afgee sE e semr
(fedt F=weeg) arba wrafua SaTe GEE WEE AR T gEEeud
UHAAAEE]  WHEGHl  FER W 9wt fAveerd
TEFREFETA AYAST gHArYA T9EAEE 1 YAEaRe 96W @d T
@ |

yafrd fafaomel 5% U372 (Roscoe Pound) %mqmgmm
Introduction to the Philosophy of Law HT FA#I fegvar T wHIaE!
nfavierArfesT weaeaed e W aHrE FAAE g a9 gy
(society moves faster than the law )’ ﬁmﬁw@awﬁmmwﬁw
wrg O Ay | wwadit gwe Are afeads 7 arf e avee
AAGFE T B A WER T vdg | el agEmaEn A
wF FEEEE Rgerdt fearw T g wREhwn fm e s
weirEEe st wRfedfiee Rt e savamn wiafver w7 gaee
AACTFA ATAE A B T FER Wi e 9§ F wwE ] e
g | wE e A BIAAT F4 A9 AT TR T A G

1

“Law muist be stable and yet it cannot stand nﬁ&n« wll thinking about law has radiated between the opposite

pales of flexibility and stability.” Pound, R (1922). An Introduction to the Philosoy hy of Law, Yale University Press.
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FLA TEraAr weAedt waferd B war s wfy @ e
(Diplomatic Channel) YaRT T8 sfigerend wre 1 S feaf =ares
(Deportation/Extradition) ¥41fYa g=difew @ wrafeaas 1% wfF=g |
. AT FAAGT TR AT A /A WA e @O A9 WO
T FAT T MeAr Fanrarkd wfEarEr weErd G ar i
wh ot faew amrgend T gareT wfeeg
Sfeetfes qftramr Afam g ww AR GeEEE FEE AR
AVITAT TAAAA FAAAAE AT WHE G T T GAEE W qray
sifers sfFraTe afem afrg =il 5 2|
TEWFEN, I WA W, W 1 s Feeaaas e e
el A g gEe s wim v Rfew v ofger
TigEar 7A e ami weFr My | e s o dee
(Strategic Plan)® & =av1 Feqre=end fgeh, gftdr, wrerdt 7 wéednn s
T T AR WA (1CT) FT B wrafirar oa® ey | w4 aqen
HAIT AETT, I qAEA a41 A qaer € s feer saeEre
VT FaAE (A FRH) FawEa v wE FA samartEea
T T AEEHT THETA, WA WqHAE G $F AOH T TG |
ety srreraar A wfae qEAEE s gea srEEE T e
T WAAErE T TR i A g fedr e 7o
WG | AEA AUEE AAGAT A4 GO iR e g

4 A -

1 PowerPoint Presentation, accessed May 21, 2026, hitps://supremecourt govnp/pages/news undp_workshop. ppt

! siten e e - Supretne Court, accessed May 21, 2026, hups://supremecourt. gov.np'web/coyrnales

* Special Court begins virnual hearing; defendants’ lawyer defends case from USA. accessed May 21, 2026,
hutps//risingnepaldaily.com/mews/$ 1113
: @
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IIITH! FqEAErs Ter quow faw o wfEe -

. qeqa adr deiia Refeamn faeft giosr st Soefee gam
SRRl WA W 7 AR @R gl TEHEE 9, g
ueEEs yam T R e el et wwewr i A e
_H G|

@, AT HEAT WA WART WFERAEEAS dis e s
Jufeaq #21 WA wW T A wEE g9 T waEg | wee e
R @1 Arefireard e T Ty |

. Jurrn e FRm g () v weeh G
AR T FTE FE AGHI HIT TAAFAIA (Case Management) T FTHAT
HFEAT (Legal Research) ¥1% o1& 41 =qafed qr3g | *

awlt yRfE Tg@ wane seitee @ @3fE aieesr gaeann

T Ay sfawt aeear T ST Fa WEEAE GEwdrs | Igan

T AU ARAARCH GUTHE FEH FA GG |

0, WA T WA T AAmAE g fEr W, smedr sead

YA WCWE! WA W sfaardan safeed Aodar € 32 w0 (Da

Security) F1 WErEHG WaEfer g1t AweEr w9 g & o

AT g Hifers awAt A G TE g W i d

a9, 306y zaw;opeamﬁaﬁmmm

Y

* Al und the future of justice in Nepal - The Kathmandu Post, sccessed May 21, 2026,
htips:/kathmandupost com/columns 2024/1 226/ui-and-the-future-of -justice-in-nepal

% Strengihening Nepali Judiciary on Sufeguarding Freedom of Expression - UNESCO, accessed May 21, 2026,
httpss//www.unesco,org/en‘articles strengthening-nepali-judiciary-safeguarding- freedom-expression-and-access-
inf Soumali
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*. 0, FrEfremer 2o 3 (%) Tfm qeagvn warsr waar Meh weaw
F 9 IuECTEE wﬁwiﬁz(axmmwﬁmaﬁﬁmwaﬂ
= oof wwr e = g TN FeEAT WA P A we
AT FTAE T |

q. qEeA 39y e e Ry (Meeting ID / Passward) F¥afym v 7
Wmmmmmzmmm
77 ForeT T (Time-bound limits) FFFT 755 |

T WAy FE WAz 933 () T (%) Tfam fogesy
FaH B Y wfm e wmemwr afveiee T e
(Encr,'pud)m&urmmnitmvgammmmt :
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? Data protection laws in Nepal, accessed May 21, 2026,
hizps:/ www.dlapipertaprotection, comindex, htmi - lawie- NP
® Digital Rights Weekly/ Year 4 lssue 34, accessed May 21, 2026, hitps://digitalrightsnepal-
?mu.xmmmmmmmmqﬂmw
" Dumw protection laws in Nepal, acosgsed May 21, 2026,
hm’!m,dhpimmmwmhurw
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